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President Au-yeung, ladies and gentlemen,



I am pleased to attend tonight’s Seminar on the Overview of the Laws to Implement Article 23 of the Basic Law jointly organised by the Hong Kong Island Federation and Ta Kung Pao.  Since the publication of the Consultation Document on Proposals to implement Article 23 of the Basic Law (“the Consultation Document”) by the Security Bureau on 24 September, there have been active discussions among members of the public.   The press and electronic media have given prominent coverage to both supporting and dissenting views.  This not only reflects the extensiveness and openness of the consultation exercise but also the degree of democracy, openness and freedom our society enjoys.  As the organisers allot only 20 minutes for each speaker, I will focus on the issue of “press freedom”.  I believe that I will have many more opportunities to discuss other issues with you in future.

Proposals of the Consultation Document
2.
From the reports in newspapers, interviews on electronic media and opinions expressed at various seminars and forums, I can see that the main areas of concern on press freedom are the proposals on the offences of sedition and theft of state secrets.  I would like to point out that the offence of sedition has its origin in the common law of United Kingdom.  Sections 9 and 10 of the Crimes Ordinance of Hong Kong incorporated the 1938 Sedition Ordinance.  The provisions have been amended at various times and the most recent amendment was adopted in 1992.  The theft of state secrets is now governed by the Official Secrets Ordinance.  The Ordinance was enacted in June 1997 by adopting a localized version of the Official Secrets Act of the United Kingdom after discussion by the Sino-British Joint Liaison Group.  Both the Crimes Ordinance and the Official Secrets Ordinance were enacted before the establishment of the Hong Kong Special Administrative Region (HKSAR) Government.  The proposals relating to the two offences mentioned above are consistent with the common law principles and are based on the existing law.  They have introduced neither legal concepts nor laws of the Mainland.
3.
As mentioned in Section 1, Chapter 4 of the Consultation Document, it is an offence under sections 9 and 10 of the Crimes Ordinance to do any acts with a seditious intention or utter any seditious words, or to deal with or possess any seditious publication, including any attempt to do, or preparation to do, or conspiracy with others to do any act with a seditious intention.  The seditious intention as defined in section 9 of the Ordinance includes an intention to bring into hatred or contempt or to excite disaffection against the Central People’s Government (CPG) of the People’s Republic of China (PRC) or the HKSAR Government or the government of any part of China; or to excite Chinese nationals or HKSAR inhabitants to attempt to change, otherwise than by lawful means, any legally established matter; or to bring into hatred or contempt or excite disaffection against the administration of justice in the HKSAR; or to raise discontent or disaffection among Chinese nationals or HKSAR inhabitants; or to promote feelings of ill-will and enmity between different classes of population of the HKSAR; or to incite persons to violence; or to counsel disobedience to law or to any lawful order.  It is an offence to make any speech and utter any words or do any acts with any one of these intentions.  The proposal regarding the sedition offence has taken into account the development of the society and the common law.  A person will be considered to have committed such an offence and subject to criminal sanction only if that person with a seditious objective intends to achieve that objective by causing violence or creating public disorder or public disturbance.  The legislative amendments to the Crimes Ordinance approved by the Legislative Council on 24 June 1997 also incorporated such an element in the relevant provision.
4.

We also propose to take away from seditious intention description such as “hatred”, “contempt”, “discontent”, “feelings of ill-will” or “enmity”.  We accept the principles that people should have the right to point out the mistakes or errors made by the state or the HKSAR Government in any of its measures, constitution or legislation as well as the right to procure by legal means the alteration of legally established matters.
  For this purpose, the offence of “sedition” is defined as inciting others to: 

(1) commit the substantive offences of treason, secession or subversion (which must contain the elements of use of violence, force or serious unlawful means or levying war); or
(2) cause violence or public disorder which seriously endangers the stability of the state or the HKSAR.

5. We have also pointed out in Paragraph 4.14 of the Consultation Document that “the mere expression of views, or mere reports or commentaries on views or acts of others, will not be criminalized, unless such expression, report or commentary incites others to achieve a purpose of endangering the state through levying war, force, threat of force or serious unlawful means, or incite violence or public disorder which seriously endangers the stability of the state of the HKSAR.  We are satisfied that our proposals are in keeping with Article 19 of the ICCPR, which guarantees the right to freedom of speech, subject to necessary restrictions for the purpose of, inter alia, the protection of public order and national security.”  Members of the press should not have any fear over the proposals because they will not incite others to use violence, force or serious unlawful means to endanger national security or the HKSAR’s stability.

6.

We have also made reference to recent decisions of the Council of Europe and UN Commission on Human Rights in respect of citizens having discussions on or advocating the use of non-violent means to change any constitutional matters.  We are of the view that there are some constitutional matters that cannot be changed or be readily changed. However, if no force, violence, or serious unlawful means or inciting others to take such measures are involved, then we should not use criminal sanction against people from discussing, expressing opinions and even to strive to achieve such objective.

7.

In respect of the proposed control over possession of seditious publications, I understand the concerns expressed by library personnel and those who are in possession of publications.  We will carefully address these concerns during the drafting of the legislation.  I can assure you that our proposals are not directed against this category of people.

8.

In respect of the provisions governing spying in the Official Secrets Ordinance, I believe every citizen including the journalists will not procure information for an enemy which is prejudicial to state security or the security of the HKSAR.  If they have no knowledge, they do not have the necessary mental element required for the offence. 

9.

Where unlawful disclosure is concerned, public officers have the obligation to protect confidential information.  If they disclose such information without lawful authority, they will be in breach of the employment regulations and be subject to disciplinary action.  But they may not have committed an offence.  Under the Official Secrets Ordinance, it is generally an offence only if a person, without authorization, makes unlawful disclosure of protected information and the disclosure is damaging.  However, special rules apply to members of the security and intelligence services.

10.

Protected information is defined as -

(1) security and intelligence information (Section 14);
(2) defence information (Section 15);
(3) information relating to international relations (Section 16);
(4) information relating to commission of offences and criminal investigations (Section 17).

11.

What do we mean by damaging disclosure?  All sections mentioned above have given detailed explanation on it.
  For example,

(5) Where security and intelligence information is concerned, disclosure of work and strategies of these departments is damaging if it causes damage to their operation and preventive measures.
(6) Where defence information is concerned, a disclosure is damaging if it damages the capability of armed forces to carry out their tasks, or leads to loss of life or injury to members of the armed forces, or serious damage to the equipment or installation of those forces or endangers the safety of specified people.
(7) Where information related to international relations is concerned, a disclosure is damaging if it endangers the interests of the state elsewhere or the safety of their nationals.
(8) Where information related to commission of offences and criminal investigations is concerned, a disclosure is an offence if it leads to the escape of suspected offenders, or impedes the apprehension or prosecution of suspected offenders.

12.

Apart from public officers or government contractors, any person who comes into possession of any protected information commits an offence if he knows or has reasonable cause to believe that such information came into his possession as a result of an unauthorised disclosure, that the information is protected information, and that disclosure of it would be damaging; yet he still discloses the information without lawful authority (Section 18)
. 

13.

All these are already provided for under the existing legislation.  However, it does not seem to have affected the reporting or publication of articles, or have caused journalists to exercise self-censorship.

14.

There are only two changes proposed in the Consultation Document.  They are as follows -

(3) In the original definition of “international relations”, the phrase “concerning the relations between the United Kingdom and Hong Kong” has been revised to “the relations between the Central Authorities of the People’s Republic of China and the Hong Kong Special Administrative Region” by adaptation of laws upon re-unification and so it is not appropriate for it to be included in the category of “international relations”.  It should be included in another category of protected information.  The proposal is made purely because of the adaptation of law.
(4) A person will commit an offence if he obtains protected information (directly or indirectly) without authorization and makes an unauthorized and damaging disclosure of such information.  This proposal will plug a loophole in Section 18 so as to cover protected information that is obtained by unlawful means.

15.

A journalist commits an offence if he obtains information through illegal means such as in the case of a person who steals or knows the information to have been obtained without lawful authority and he still makes a damaging disclosure of the information.  If he obtains the information from public officers and the information is not protected information or the disclosure would not be damaging, then no offence is committed.  When comparing with the existing legislation, you can see that no unreasonable restriction has been imposed.  Some people think that if we do not talk about the existing legislation, then we would have no fear of it.  They also think that if we were to implement Article 23, then it might cause people to be fearful.  This approach ignores the facts.  The right approach should be one that carefully studies the law to see how much freedom is given to journalists and the safeguards provided to prevent them from breaching the law in the course of their work.

Press freedom

16.

In terms of press freedom, Hong Kong ranked 18th in the world and first in Asia in the first worldwide index of press freedom published by Reporters without Borders last week.  Whilst we are very proud of the press freedom in Hong Kong, the rights of journalists should be the same as that of the general public, except in certain circumstances.  Journalists also need to respect the rule of law and comply with the laws.

17.

In a democratic society, the rights of the people cannot be fully protected if they are not given sufficient facts to make judgments, to form opinions and to have a thorough discussion.  We realise the importance of press freedom and would therefore provide the media with some privileges and facilities that may not be enjoyed by the general public.  To quote a few examples, we reserve seats for journalists in a courtroom; and we brief the media on the introduction of important legislation and policies.  Whereas the Personal Data (Privacy) Ordinance (Cap. 486) offers journalists some exemptions from certain provisions of data protection
, the Interpretation and General Clauses Ordinance (Cap. 1) stipulates that a law enforcement officer’s statutory powers to enter any premises to search or seize any material does not, in the absence of an express provision, cover journalistic materials.  Journalists are respectfully known as “kings without crowns” because they have the social obligations of commending the good and revealing the bad, disclosing the misconduct on the part of government or the evil deeds of some individuals or groups, and upholding social justice.  However, a balance must be struck between these social obligations and the protection of other vital interests of the community. 

18.

Article 16 of the Hong Kong Bill of Rights in the Hong Kong Bill of Rights Ordinance (Cap. 383) stipulates that:

(1) Everyone shall have the right to hold opinions without interference.

(2) Everyone shall have the right to freedom of expression; this right shall include freedom to seek, receive, impart information or ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in the form of art, or through any other media of his choice.

(3) The exercise of the rights provided for in paragraph (2) of this article carries with it special duties and responsibilities.  It may therefore be subject to certain restrictions, but these shall only be such as are provided by law and are necessary -

(a) for respect of the rights or reputations of others; or

(b) for the protection of national security or of public order (ordre public), or of public health or morals.

I believe journalists should have no objection to these provisions.

“One Country, Two Systems”
19.

Several days ago, I delivered a speech at the luncheon of the Newspaper Society of Hong Kong.  It appears to me that the incident of Xi Yang had aroused some misunderstanding.  In fact, this incident reveals two different legal systems.  Trials in the Mainland adopt the “inquisitorial” procedures.  The defendant’s right to remain silent is only discussed recently.  Hong Kong however adopts the common law system and uses the “adversarial or accusatorial” procedures, i.e. it is the responsibility of the prosecution to prove that the defendant is guilty.  As I said on that day, the Xi Yang incident which took place in the Mainland was tried according to the Mainland law and procedures.  Criminal cases in Hong Kong are tried in Hong Kong courts based on the local procedures according to the law of Hong Kong.  As long as the journalists of Hong Kong do not commit such offences as treason, subversion, secession, sedition and thefts of state secrets (and I believe they will not do so), I am sure their work will not be affected by the proposals, nor will there be any pressure upon them for self-censorship.
Response to Senior Counsel Ronny K.W.Tong’s A Letter to Hong Kong  

20.
I would like to take this opportunity to respond to Senior Counsel Ronny K.W. Tong’s A Letter to Hong Kong concerning his comments on the Consultation Document which was broadcast on 26 October.

21.
Mr. Tong alleged that no concrete mechanism in respect of human rights protection has been mentioned in the Consultation Document.  The meaning of “serious unlawful means”, “state secrets” or the proscription of political bodies is not clearly defined.  He also criticises the HKSAR Government for its refusal to consult the public on details of the proposlas by way of a White Bill.  

22.
We have clearly set out in the Consultation Document that Chapter III of the Basic Law has provided adequate protection for the fundamental rights of the residents of Hong Kong, including freedom of the person, freedom of speech, of the press and of publication; freedom of association, of assembly and of demonstration, freedom of communication and freedom of religious belief
.  It is also stipulated that no law enacted by the legislature of the HKSAR shall contravene the Basic Law
 and the court shall refuse to implement any unconstitutional law.  The Consultation Document specifically refers to Article 39 of the Basic Law, which embodies the mechanisms of human rights.  Making the use of violence or force or public disorder as essential elements of the offences of treason, subversion, sedition is also meant to protect the freedoms of speech and expression (including the right to call for changing constitutional matters by lawful means).  These measures could safeguard human rights.  But it seems that Mr Tong chooses to ignore any positive messages.  Up to now, no legal expert has pointed out that any of our proposals as set out in the Consultation Document is inconsistent with international human rights standards. 
23.

“Serious unlawful means” is defined in paragraph 3.7 of the Consultation Document in detail and reference has been made to the recently passed United Nations (Anti-Terrorism Measures) Ordinance.  As I have said earlier, national secrets in Hong Kong means no more than the “protected information”.  In fact, the proscription of bodies on the ground of national security is already provided for in the Societies Ordinance.  The newly added element is just a stricter requirement, i.e. in dealing with a Hong Kong society affiliated with a Mainland organisation that has been proscribed on the ground that it endangers national security, it should be the job of the Secretary for Security to decide, according to the current law of Hong Kong, whether such Hong Kong body should also be proscribed on the ground of national security and ordered to cease operation.

24.

As I have explained before, the proposals will not lead to self-censorship in the press, as Mr. Ronny Tong suggested.  The sensational comments that describe the implementation of Article 23 of the Basic Law as the death bell for press freedom and for the freedom of demonstration, of procession, of assembly and of association do not reflect the proposals in the Consultation Document.  In respect of the white bill proposal, I have explained the issue clearly in my letter to the Honourable Margaret Ng, the Bar Association and the Hong Kong Law Society dated 9 October 2002.  I would not dwell further on this issue here as it might only serve to confuse you.  The point is that the HKSAR Government has never considered the proposals to be perfect.  We published the Consultation Document in the sincere hope of widely consulting the views of different sectors of our society.  We hope that people would raise issues of concern for discussion.  We believe that our explanations may help to dispel the concerns of some people.  In respect of the concerns and suggestions raised by others that merit serious consideration, we will address them during the drafting stage.  But for those who reject the idea of implementing Article 23 of the Basic Law in principle, I am afraid that we can never satisfy them irrespective of what we do.

25.

Lastly, there are some who think that the scope of the proposals should be limited to the protection of national security and that security of the HKSAR Government should be excluded.  But the existing law does protect public safety, in addition to national security.  Since the proposals are developed on the basis of the existing law, we cannot repeal the existing provisions that protect the security of the HKSAR Government when implementing Article 23 of the Basic Law.  For example, it would not be possible to delete the provision on international relations in the Official Secrets Ordinance that protects information relating to the relationship between the Central Authorities and the HKSAR in the current exercise.  I hope the public will understand that it is not the intention of the HKSAR Government to persecute the dissidents, suppress citizens’ rights and freedom or drive away foreigners through the implementation of Article 23 of the Basic Law.  The proposals of the Consultation Document are consistent with the policies of our country and the HKSAR Government.  They also meet the aspirations of the community.  Most of our citizens are willing to shoulder the responsibility of protecting national security.  They call for an orderly society and also a society where human rights are protected.  Democratic society is a pluralistic society, and Hong Kong is proud of being one.  We cherish this feature of Hong Kong.  And we have always kept this principle in mind when drawing up the proposals to implement Article 23 of the Basic Law.  If you have time, I hope you could read my recent speech at the luncheon of the Newspaper Society of Hong Kong which is available at the webpage of the Department of Justice at http://www.info.gov.hk/justice.  You can then fully understand the concept and background of the proposals and better appreciate the determination of the HKSAR Government in protecting human rights.

26.

I look forward to hearing the views of other speakers and from all of you.

� 	Section 9(2), Crimes Ordinance


� 	Paragraph 4.13, Consultation Document.


� 	Section 13, Official Secrets Ordinance


� 	Paragraphs 6.8 and 6.9, Consultation Document


� 	Paragraph 6.10, Consultation Document


� 	Section 61, Personal Data (Privacy) Ordinance


� 	Paragraphs 1.2 to 1.3, 1.7 and 1.11 in Chapter 1, Consultation Document


� 	Article 11, Basic Law


� 	Paragarph 7.3, Consultation Document
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