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CONSULTATION PAPER

Small Claims Tribunal Ordinance (Cap. 338) – Costs

Introduction



This consultation paper seeks comments on proposals to amend the Small Claims Tribunal Ordinance (Cap. 338) (the Ordinance) –
(a)
to limit a party’s entitlement to costs on appeal to the same kinds of costs as are recoverable in the Small Claims Tribunal (the Tribunal) itself, in particular excluding the costs of legal representation; 

(b)
to clarify a grey area as to the recoverability of a solicitor’s or barrister’s advisory or drafting fee under section 24 of the Ordinance; and
(c)
to amend the Labour Tribunal Ordinance (Cap. 25) and the Minor Employment Claims Adjudication Board Ordinance (Cap. 453) in a similar manner.
A. Costs on Appeal

Background

2.

The purpose of the Ordinance is to establish a Tribunal which will provide an inexpensive and informal forum in which the parties have the opportunity to present their cases personally, with a simple procedure, for the determination of limited monetary claims founded on contract or in tort.

3.

All proceedings in the Tribunal are heard and determined by an adjudicator (section 3(3)) who is qualified to practise as a barrister or solicitor in Hong Kong or any other common law jurisdiction (section 4(2)).  The adjudicator enjoys the same privileges and immunities as a judge of the Court of First Instance in civil proceedings in that court (section 39).  The hearing of proceedings in the Tribunal is to be conducted in an informal manner (section 16(1)).  The Tribunal also inquires into any matter which it may consider relevant to a claim, whether or not it has been raised by a party (section 16(3)).  Except for certain proceedings prescribed under the Ordinance, no barrister or solicitor has a right of audience before the Tribunal unless he is acting on his own behalf as a claimant or defendant (section 19(2)).  The Tribunal may award costs and expenses to a party (section 24(1)).  However, it is implied that no barrister’s or solicitor’s costs will be awarded as lawyers have no right of audience in the Tribunal.

4.

The Tribunal has jurisdiction to hear and determine claims where the amount claimed is not more than $50,000 (section 5(1)).  Where a claimant has a claim, which exceeds $50,000, the claimant may abandon the excess, and the Tribunal then has jurisdiction to hear and determine the claim.  However, the claimant cannot recover an amount exceeding $50,000 (section 9(1)).

5.

Any party who is aggrieved by a decision of the Tribunal may apply to the Court of First Instance for leave to appeal on any ground involving a question of law or on the ground that the claim was outside the jurisdiction of the Tribunal (section 28(1)).

6.

On appeal, the Court of First Instance may make such order as to costs and expenses as it thinks fit, but may not reverse or vary any determination made by the Tribunal on questions of fact or receive further evidence (section 29(2)(b)).  It has been stated that, unless the normal powers of an appellate court to hear further evidence or to vary facts found by the ordinary court are excluded, there will be difficulties on account of the different rules of procedure and evidence applying in the Tribunal on the one hand and the full court on the other (Hong Kong Hansard 75/87, p. 144).

7.

Leave to appeal to the Court of Appeal may be granted on a question of law of general public importance (section 29A(1)), and the Court of Appeal may make such order as to costs as it thinks fit (section 29B).

The Issue

8.

In So Wai Ming v. The Kowloon Motor Bus Co. (1993) Ltd. (Small Claims Tribunal Appeal No. 1/94 (unreported)) the claimant’s van collided with a KMB bus.  The repairs to the van and the loss of its use amounted to $26,159.30.  The claimant commenced proceedings in the Small Claims Tribunal in 1993 and in so doing abandoned all claims in excess of $15,000.00, the upper limit of the Tribunal’s jurisdiction at that time.  Judgment was given to the claimant for $15,000.00 with costs in the sum of $1,500.00.
9.

The defendant appealed on the ground that the adjudicator had made procedural errors in the conduct of the hearing.  The appeal was allowed and the case was remitted to the Small Claims Tribunal for a re-hearing.  In respect of the costs of the appeal, Pang, J. ordered that the “cost of the appeal be to the Appellants if not agreed”.  The taxed costs, including legal costs, amounted to $122,610.00.  The respondent, who had little money, has had to pay the appellant’s costs by small instalments. 

10.

Pang, J. held the words “make such order as to costs and expenses as it thinks fit” appearing in sections 29(2)(b) and 29B of the Ordinance to mean that the appellate courts have an unfettered discretion to award costs, including legal costs, in appropriate circumstances.  The appellate courts will examine the circumstances of each case before any costs order is made (p. 6H-K of Pang, J’s judgment).

11.

Pang, J. also considered that the applicant’s concern that the amount of costs to be borne by the unsuccessful litigant would be disproportionate to the amounts claimed in the action was more apparent than real.  The position is that the court can, as a matter of discretion, refuse to award costs to the successful party in appropriate cases, and the courts will examine the circumstances of each case closely before a costs order is made (p. 6M-P of Pang, J’s judgment).

12.

It was suggested by a barrister who wrote to the Administration that if a party can litigate in the Tribunal without the risk of bearing his opponent’s legal costs, he should not lose this protection in proceedings on appeal.  It was further suggested that each party should bear his own legal costs of the appeal, and that sections 29(2)(b) and 29B of the Ordinance should be amended accordingly.

Arguments for limiting legal costs

13.

An appeal from the decision of the Tribunal can only be pursued on a point of law or on the jurisdiction of the Tribunal.  At the appeal hearing it would be inconceivable that the parties, being lay persons, could be expected to understand and argue the legal issues involved (per Pang, J. in So Sai Ming, p. 5I – J).

14.

The charging of legal fees by reference to the time spent inevitably leads to higher costs.  The rising legal costs will deter the average litigant who has a bona fide claim or defence which is not certain to succeed.

15.

The Tribunal is staffed by professional adjudicators (per Huggins VP in Chung Lai Yung Anna v. Attorney General [1985] 1 HKC 559 (CA) at p. 560).  Proceedings in the Tribunal should be on an inquisitorial rather than an adversarial basis.  The Tribunal must take a more positive role in the proceedings than is customary in the case of the ordinary courts (Hansard 75/76 at p. 142).  Upon appeal, it is most unfortunate that the respondent should be held liable to pay for the mistake of the learned adjudicator when neither the appellant nor the respondent has contributed in any way to the mistake (per Chan, J in Diamond Property Management Ltd. v. First Class Fashion Co. Ltd. & Others (Small Claims Tribunal Appeal No. 61 of 1993 (unreported) at p. 8S).

16.

Although unarguable cases on appeal are filtered out by the application for leave procedure under sections 28(1) and 29A of the Ordinance (see Pang, J.’s judgment at p. 5H), there is no guarantee that the appellate court will allow the arguable appeal cases.  The arguable cases may be dismissed upon appeal.  It is equally unfortunate that the appellant, being encouraged by the court via the leave procedure to proceed with his appeal, has to pay for the respondent’s costs if he fails in his appeal.

17.

The Tribunal may, under section 7 of the Ordinance, transfer a case to the District Court or the Court of First Instance, and it is arguable that once a case is so transferred the parties are at risk as to costs in the same way as if the case had started in the court of transfer (see Pang, J’s judgment at pp. 4R – 5D).  However, it is envisaged that the power to transfer is only used if a case presents particular difficulties, either of fact or law, which are such that it can best be dealt with in the traditional way by the ordinary courts (Hansard 75/76 at p. 143).

18.

If the upper limit of the Tribunal’s jurisdiction is to be equivalent to or higher than the lower limit of the District Court’s jurisdiction, a litigant, whether plaintiff or defendant, might choose the District Court for any one of a number of reasons.  The policy of establishing the Tribunal is to make simple justice available to everyone equally (Hansard 75/76 at p. 143).

19.

The purpose of the proposed increase in the jurisdiction of the Tribunal to $50,000.00 recently is to further lower litigation costs for members of the public.  It is envisaged that a number of cases each year will flow from the District Court to the Tribunal.

Arguments against limiting legal costs

20.

As noted by Pang, J. in So Sai Ming (p. 6 H – K) the court can, as a matter of discretion, refuse to award costs to the successful party in appropriate cases.  In deciding which cases are “appropriate”, the appellate courts would take into account factors such as whether the claimant/defendant has a bona fide claim/defence, the merits of the appeal, the question of which party is at “fault” (that is, was the appeal brought about by errors made by one of the parties or by the Tribunal) and the general principle that costs follow the event.

21.

Leave to appeal to the Court of First Instance would only be granted on a point of law or on the jurisdiction of the Tribunal, and further appeal to the Court of Appeal is limited to points of law of general public importance.  Accordingly, the appellate procedure should not be invoked lightly and, once invoked, the parties should be subject to the same potentially disproportionate risks as to costs as litigants in other appeals.

22.

The effect of requiring the parties to an appeal to pay their own legal costs would be that, in some cases, a poor litigant who succeeds on appeal will not be able to recover his legal fees from a wealthy opponent.  A further effect of such a requirement may be that losing parties might be more willing to appeal, since they would not be at risk of an order to pay their opponents’ legal costs if they lose the appeal.

Practice in other jurisdictions to limit costs in small claims cases where legal representation is allowed

England and Wales

23.

The court which deals with claims which have been allocated to the small claims track may order costs assessed by the summary procedure in relation to an appeal under Part 27.14(2)(c) of the Civil Procedure Rules 1998.  When assessing costs, the court must have regard to, amongst other things, the amount or value of any money or property involved (Part 44.5(3)(b)).  In fact the overriding objective of the 1998 Rules is to deal with a case justly, which includes dealing with the case in ways which are proportionate to the amount of money involved and the financial position of each party (Part 1.1).

Canada

24.

The Report of the Manitoba Law Reform Commission in 1998 on the “Review of the Small Claims Court” (the Report) explains the court practice in various provinces of Canada.

Manitoba

25.

The Court of Queen’s Bench Small Claims Practices Act does not specify to what extent claimants may or may not be represented by counsel or agents.  The hearing officer may award costs against an unsuccessful party, which are not to exceed $100 (Canadian) plus reasonable disbursements except in “exceptional circumstances”.  However, what constitutes such circumstances has been left very much up to the individual hearing officer (pp. 8 and 9 of the Report).

26.

Costs on an appeal may be awarded in such amount as the judge may allow; such costs are generally “modest”, but on occasion can be quite significant relative to the amount of the claim (see e.g. Birchwood Pontiac Buick Ltd. v. Hasid (7 April 1997), No. CI96-01-9811 (Man. Q.B.), where Hanssen, J. awarded costs of $1,000 plus disbursements, although the actual damages award was only $2,700, as a result of the defendant’s fraudulent conduct).

British Columbia

27.

A party is entitled to be represented by a lawyer or an articled student.  Lawyers’ fees are not recoverable in small claims courts, but certain disbursements are payable unless the judge or registrar orders otherwise.  The judge may also order an unsuccessful party to pay up to 10% of the successful party’s claim if the party proceeded through trial with no reasonable basis for success (pp. 12 and 13 of the Report).

Saskatchewan

28.

A party may be represented at trial by a lawyer or by an agent. The court is authorized to award the following by way of costs : fees paid for issuing a summons or counterclaim; the costs of service or substituted service; fees paid to a witness and telephone charges incurred to enable a witness to testify by telephone (p. 15 of the Report).

Ontario

29.

A party may be represented by a lawyer or an agent.  Where a party is represented by counsel and the amount in issue exceeds $500, the court may award costs of up to $300.  A successful party is also entitled to his or her disbursements, as assessed by the clerk.  Costs awarded may not exceed 15% of the amount claimed or the value of the property in issue, unless the court considers it necessary to penalize a party, counsel, or agent for unreasonable behaviour in the proceeding (p. 17 of the Report).

Quebec

30.

Lawyers are prohibited from appearing in the Small Claims Division in a representative capacity, with one of the exceptions being where a case raises a complex question on a point of law.  In such a case the judge may allow the parties to be represented by legal counsel, whose fees are borne by the provincial Crown on the legal aid tariff.  Judgments of the Small Claims Division may not be appealed (pp. 20 and 21 of the Report).

New Brunswick

31.

Parties can be represented by a lawyer, an articling student, or, with leave of the court, an unpaid agent.  An appeal as of right, on the record, lies to the Court of Appeal on a question of law alone.  Parties may submit written arguments to the court.  No costs are to be awarded, except that a successful party is entitled to his filing fees, attendance money, and the costs of ordering a transcript if an appeal was involved.  A judge may also award costs against a party who has brought or defended an action unreasonably, and the Court of Appeal may award costs against a party who has brought or defended an appeal unreasonably (pp. 20 and 21 of the Report).

Nova Scotia

32.

Parties may be represented by counsel or by agent.  The adjudicator has only limited authority to award costs, primarily disbursements.  Counsel or agent fees are expressly prohibited.  On appeal, barrister’s fees of up to $50 may be awarded as costs (pp. 21 and 22 of the Report).

Prince Edward Island

33.

Parties may be represented by a lawyer, an articled student, an unpaid agent (with leave of the court), an officer, partner or employee.  The unsuccessful party must pay costs to the successful party unless the court orders otherwise, including : filing fees, reasonable amounts for service, other reasonable charges and party and party or solicitor and client costs at 50% of the normal taxed amount (pp. 22 and 23 of the Report).

Newfoundland and Labrador

34.

Parties may be represented by a solicitor, an articled clerk or an agent.  Costs awarded to a party cannot exceed 10% of the amount of the claim or $300, whichever is less, and are limited to amounts set out in a schedule to the rules of the small claims court (pp. 23 and 24 of the Report).

Yukon Territory

35.

A party may be represented by a lawyer or an agent.  A successful party may be awarded costs of up to $100 for preparation and filing of pleadings, plus, if the claim exceeds $1,500, up to $150 if represented by counsel, or up to $75 if represented by an articling student (pp. 26 and 27 of the Report).

Provisional views of the Administration

36.

The above precedents show that, even where legal representation is allowed, there is a trend in other jurisdictions to cap legal costs in small claims cases by reference to the amount of the claim or not to allow legal costs at all. 

37.

In England and Wales, for example, when assessing costs, the courts dealing with claims allocated to the small claims track must have regard, inter alia, to the amount or value of the property involved.  Quebec does not permit judgments of the Small Claims Division to be appealed.  No costs of legal representation may be awarded in New Brunswick, although a judge may award costs against a party who has brought or defended an action unreasonably, and the Court of Appeal may award costs against a party who has brought or defended an appeal unreasonably.  In Nova Scotia, barrister’s costs on an appeal are capped at $50 (Canadian).

38.

In the Administration’ view, there are good grounds for limiting the costs of appeals in small claims cases for the reasons noted in paragraphs 13 to 19 above.  Unlike litigants in the courts, the parties in small claims cases are not permitted legal representation in accordance with the object of the Ordinance to provide a simple, inexpensive and accessible means of determining disputes involving limited monetary amounts.  The present appellate procedure is contrary to that object since, as shown in So Sai Ming, an appeal can raise costs unexpectedly, unnecessarily and disproportionately to the advantage of wealthier parties, particularly given the rule that costs follow the event.

39.

Therefore the Administration is of the view that it would be both just and consistent with the object of the Ordinance to exclude the costs of legal representation on an appeal from the costs that may be awarded to a party.  A party who considered that a point of law was of such importance that it should be challenged or defended on appeal would have the option of taking part in the appeal with legal representation or not, but with the costs of the appeal limited to the same kinds of costs as are recoverable in the Small Claims Tribunal.  Parties who chose to have legal representation on appeal would bear their own legal costs.

B. Barrister’s/Solicitor’s advisory or drafting fee

40.

Section 24(1) of the Ordinance provides that the Tribunal may award to a party costs and expenses which may include, inter alia, any reasonable expenses necessarily incurred.  Section 24(1) appears to give the Tribunal a general discretion as to costs as well as making specific provision for certain kinds of costs.  Since lawyers have no right of audience before the Tribunal, it is unlikely that a barrister’s or a solicitor’s fee for representing a claimant or a defendant would be “reasonable expenses necessarily incurred” under section 24(1)(a).  Nevertheless, the Tribunal might possibly award costs in respect of an advisory or drafting fee charged by a barrister or solicitor, although the award is unlikely to be very great.
41.

However, while it is within the power of the Tribunal to interpret section 24(1), it is submitted that “reasonable expenses necessarily incurred” should not include a lawyer’s advisory or drafting fee.  If the advisory or drafting fee is allowed, proceedings in the Tribunal would appear to be conducted on an adversarial basis.  This would be inconsistent with the purpose of setting up the Small Claims Tribunal which is that claimants should represent themselves in person.  It is the statutory duty of the adjudicator to take a more positive role in the proceedings than is customary in the case of the ordinary courts.  It is therefore provisionally recommended that section 24 be amended accordingly.

Other Ordinances

42.

The proposed amendment of the Small Claims Tribunal Ordinance may have implications for the Labour Tribunal Ordinance (Cap. 25) and the Minor Employment Claims Adjudication Board Ordinance (Cap. 453).  The latter Ordinance establishes the Minor Employment Claims Adjudication Board (the Board) to adjudicate minor employment claims; and the Labour Tribunal Ordinance establishes the Labour Tribunal with limited civil jurisdiction to determine labour disputes.

43.

The Ordinances provide that the hearing of claims in the Board and the Labour Tribunal are to be conducted in an informal manner.  The Board and the Labour Tribunal shall investigate any matter which they consider relevant to the claims, whether or not they have been raised by the parties.  A barrister or a solicitor has no right of audience before the Board or the Tribunal.  An appeal from a decision of the Board or from a determination of the Labour Tribunal to the Court of First Instance is allowed with leave on a question of law or on the ground of the jurisdiction of the Board or the Labour Tribunal.  The Court of First Instance may make such order as to costs and expenses as it may think fit.  An appeal from a decision of the Court of First Instance may also be brought with leave on a point of law of general public importance, and the Court of Appeal may make such order as to costs as it may think fit.

44.

Like the Small Claims Tribunal, the Board and the Labour Tribunal were also established to provide informal fora to settle disputes in their specific areas to make simple and inexpensive justice available to everybody equally.  If it is considered that the Small Claims Tribunal Ordinance should be amended to limit costs on appeal and to exclude costs for advisory and drafting fees, the Labour Tribunal Ordinance and the Minor Employment Claims Adjudication Board Ordinance should be amended in an equivalent way in order to observe the general legal policy principle that the law should be coherent and consistent.

Comments Sought

45.

Comments on the proposals set out in paragraphs 1, 39, 41 and 44 above by 30 September 2000 would be greatly appreciated.

General Advisory Unit

Legal Policy Division
Department of Justice

August 2000
