Legal Practitioners (Amendment) Ordinance 2000
(Ordinance No. 42 of 2000)
New Admission Criteria for Barristers
Employed Barristers obtaining Legal Opinions

Commencement Date



The Secretary for Justice has appointed 28 March 2003 as the commencement date of the provisions relating to new admission criteria for barristers and employed barristers obtaining legal opinions, of the Legal Practitioners (Amendment) Ordinance 2000 (“the Amendment Ordinance”), which was passed on 30 June 2000 to amend the Legal Practitioners Ordinance (Cap. 159) (“the Ordinance”).
2.

The Commencement Notice was gazetted on 28 March 2003.

UK Barristers

3.

Under the repealed section 27 of the Ordinance, a person who had been called to the Bar in England or Northern Ireland, or who had been admitted as an advocate in Scotland, could be admitted to practise as a barrister in Hong Kong.  To bring the Ordinance further in line with the WTO requirements, the Amendment Ordinance removes this special treatment and enables the court to admit any person to be a barrister if he is considered to be a fit and proper person and has complied with the requirements specified by the Bar Council.

Overseas Lawyers

4.
Under the new admission system, legal practitioners from overseas jurisdictions have to, amongst other things, sit and pass the examinations specifically set by the Bar Council before they apply for admission as a barrister in Hong Kong.

5.
The Examination is administered by the Bar Council and will be held once a year starting from 2004.  The Examination consists of five examination papers covering subjects on Contract, Tort, Property Law (including Real and Personal Property), Conveyancing, Equity (including the Law of Trusts), Criminal Law, Criminal Procedure and Criminal Evidence, Hong Kong Legal System and Constitutional and Administrative Law, Company Law, Civil Procedure and Civil Evidence, and Professional Conduct and Advocacy.

6.
The Bar Council may exempt overseas lawyers from sitting certain examination papers depending on the jurisdiction in which they were admitted and whether they have substantial experience in the relevant law.

7.
An overseas lawyer may also be admitted, on an ad hoc basis, as a barrister for the purpose of any particular case or cases, provided that he has substantial experience in advocacy in a court and has the qualification acquired outside Hong Kong to engage in work that would, if undertaken in Hong Kong, be similar to that undertaken by a barrister in the course of ordinary practice as a barrister in the High Court or Court of Final Appeal.

Law Students in the UK – Transitional Arrangements

8.
In order not to adversely affect law students who would otherwise be entitled to apply for admission under the repealed provisions, those who started their first year law course in or before September 2000 will have to complete their studies, become qualified in the United Kingdom, and seek admission in Hong Kong on or before 31 December 2004.

DoJ Counsel

9.
Counsel in the Department of Justice, who were, as at the commencement date, qualified to rely on the repealed section 27A for admission, may seek admission under the new section 74D but will no longer be required to leave government service and commence private practice within 12 months of their admission.

Employed Barristers obtaining Legal Opinions

10.
Under the new section 31C of the Ordinance, an employed barrister may be issued with an employed barrister’s practising certificate.  An employed barrister holding such certificate may, on behalf of his employer, and for the purpose of obtaining a legal opinion only, instruct a barrister without retaining a solicitor.

11.
Detailed amendment provisions are set out in the Annex.
Legal Practitioners (Amendment) Ordinance 2000

Detailed Provisions relating to New Admission Criteria for Barristers

Section 7 (new section 27 of Cap. 159)


The new section 27 of the Legal Practitioners Ordinance, Cap. 159 (“the Ordinance”) provides new admission criteria for barristers.  Overseas lawyers can be admitted as barristers provided they pass the examinations and comply with the requirements prescribed by the Bar Council.  The new section also provides a new ad hoc admission procedure by which the court may admit for a particular case or cases a foreign lawyer who has substantial advocacy experience in a court.

Section 8(2) (repeal of the remainder of section 27A of Cap. 159)


Section 27A (1)(a)-(d) and (2) are repealed, abolishing the route by which counsel in the Department of Justice could seek admission as barristers based on the requirements set out in section 27A.

Sections 9 (new section 28 of Cap. 159), 10 (amended section 29 of Cap. 159), 11 (amended section 30 of Cap. 159) and 12 (amended section 31(1) of Cap. 159)


These sections relate to the formalities for admission as a barrister and entry on the roll of barristers, procedures to apply for a practising certificate, and the qualifications for practising as a barrister under the new admission system.

Section 13 (new section 31C of Cap. 159)


The new section 31C of the Ordinance relates to the issue of a practising certificate to an employed barrister.  An employed barrister holding such certificate may, on behalf of his employer and solely for the purpose of obtaining a legal opinion, instruct a barrister without retaining a solicitor.

Sections 15 (section 72A (bb) of Cap. 159) and 18 (repeal of section 72B of Cap. 159)


The amendment to section 72A (bb) and the repeal of section 72B of the Ordinance are consequential to the amendments relating to the admission criteria for barristers.

Section 17


This is a savings provision which provides that the names of barristers, who have been admitted under the old admission criteria, are not to be removed from the roll of barristers as a result of the repeal of the relevant provisions of the previous section 27.

Section 19 (new section 74C and new section 74D of Cap. 159)


The new section 74C provides for a transitional arrangement for persons who have been studying law in the U.K., or an external U.K. law course in Hong Kong, at the time of gazettal of the Legal Practitioners (Amendment) Ordinance 2000.  They can be admitted under the old system provided that they are qualified for admission and have been called to the Bar in England or North Ireland or admitted as an advocate in Scotland, and apply for admission in Hong Kong not later than 31 December 2004.  


The new section 74D provides for arrangements for counsel in the Department of Justice who satisfy the requirements under section 27A(1)(a) to (d) on or before the coming into operation of section 8(2) of the Amendment Ordinance to be admitted as barristers.

Section 20 (repeal of Schedule 1 of Cap. 159)


The repeal of Schedule 1 to the Ordinance is consequential to the operation of the new admission criteria.

Sections 21 - 31


These sections are consequential amendments to the Bankruptcy Ordinance (Cap. 6), Legal Officers Ordinance (Cap. 87), Legal Aid Ordinance (Cap. 91), Municipal Services Appeals Board Ordinance (Cap. 220), Director of Intellectual Property (Establishment) Ordinance (Cap. 412) and Hong Kong Court of Final Appeal Ordinance (Cap. 484) necessitated by the repeal of section 27A and Schedule 1 to the Ordinance.

Commencement


The amendment provision has come into force on 28 March 2003, which is the same commencement date for the Barristers (Qualification for Admission and Pupillage) Rules (“Qualification and Pupillage Rules”), Barristers (Advanced Legal Education Requirement) Rules, Barristers (Admission) Rules, Legal Practitioners (Fees) (Amendment) Rules and Practising Certificate (Barristers) (Amendment) Rules.

**************

Department of Justice

31 March 2003
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