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Appeal No.
(Date of Case Significance
Judgment) Title

A. APPLICATIONS FOR REVIEW OF SENTENCE

FAIENT

AR 7/2006 & SJ Dangerous drugs/Trafficking in _ketamine and ecstagiNew
CA 126/2007 v sentencing _guidelines/Ketamine _and _ecstasy both Iy
Hil dangerous with potential for psychological dependere/No
Ma CJHC Siew-cheng (R) good reason to treat traffickers in either drug diferently/Same
Stuart-Moore VP sentencing guidelines for each drug/No retrospectiveffect
Stock JA HKSAR # &3P - HERWTHP LS - FAPET] -
v o T L R 25 S ) B 1 & E|F RS £ 55 L [y
(6.6.2008) WONG iy I s i'f o o
Yat-san (A) I #‘ —=2E A GTEE 'L’Tﬁ‘qi’ﬂﬁl’ . p~ I 38T A
*K Zervos SC & T I-FIJH-.I‘{EE _ E‘I;ﬁr‘j Bﬁﬁ?JEIJL”JIIJﬁE”ﬁII-FIJ -1
Winsome Chan Ep L
#L J Poots (R) Hii Siew Cheng {ii’), the Respondent in AR 7/2006, was
Cheung convicted on 12 June 2006 of an offence of traifigkin
Kam-chuen (A) ketamine. He pleaded guilty to unlawfully trafficg in 1.97

kilogrammes of a powder containing 1.64 kilogrammefs
ketamine, and was sentenced to 7 years and 4 months
imprisonment. In the absence of specific guidalifte sentencing
ketamine traffickers, the judge followed the preetof using the
sentencing guidelines IHKSAR v Lee Tak-kwai998] 2 HKC
371, for trafficking in MDMA, or ecstasy. Prior to this, the
judge had heard evidence about ketamine and ecstasy a
number of experts in the course of which compagsas to the
adverse effects of each were drawn. In the absehspecific
guidelines for ketamine and when justifying herigsien to adopt
the sentencing guidelines for ecstasy in Hii's cdse judge relied
on Seabrook v HKSAR999) 2 HKCFAR 184, 192.

On review, it was submitted that the time had nosen
reached, in the light of present medical knowledigeut ketamine
and its prevalence in Hong Kong, for sentencinglglines to be
provided which dealt with ketamine in its own right was further
argued that the ecstasy guidelinet.@e Tak-Kwanbeing applied
in many ketamine trafficking cases, were themsetrgf date as
the Court of Appeal’s observations in that case lieeh overtaken
by recent medical research into ecstasy. It was theat if the
judge in Hii's case had correctly found that ecgtasd ketamine
were both addictive in the sense she had describedas not
appropriate for ketamine or ecstasy traffickerbéosentenced on
the existing ecstasy guidelines when these guieelmelated to



what was understood at that time to be a non-addicirug. In
these circumstances, it was said that just as rsantg guidelines
were needed for ketamine, so also the guidelinesetstasy
needed to be updated so that they were kept inwitle modern
medical knowledge. For that reason, arrangemeats wade for
the consolidation of a case concerned with ecsgadfat it could
be used as a means of revisiting, if necessary, etsasy
guidelines.

For that purpose, CA 126/2007 was consolidatedh wie
review hearing. In that case, Wong Yat-saWdhg) had been
sentenced on 29 March 2007 to 5% years’ imprisohraier trial
for trafficking in 1,510 blue tablets containingtetal of 5.35
grammes of ice mixed with 85.11 grammes of ecstasth a
street level value of $125,300.

Held:

(1) Whichever of the two drugs was the more prevaléhe

most important features of the evidence were tb#t drugs were
prevalent and both drugs were targeted at the yopagicularly

those aged under 21. Each drug had serious sidetefvhich

impinged not just upon the consumers but also enctimmunity
at large. It was plain, also, that ecstasy andarkite were
frequently taken by the same users to fill a gapf@sexample,

when ketamine was snorted before an ecstasy thatkttime to

take effect or when ketamine was taken after thectesf of ecstasy
had begun to wane. Sometimes, they were taken lysitop
produce a new and different experience;

(2) It mattered little which of these drugs was theore
prevalent. They were both, potentially at leagghly dangerous
and they were addictive in the sense that theytiragbotential for
psychological dependence. No good reason had sie@mn for
treating traffickers of ketamine differently fromhase who
trafficked in ecstasy;

(3) The most significant changes sin@e Tak-kwais case was
the element of addictiveness which had been eshaaliin regard
to each drug. It was this which primarily distimghed the
evidence available and the evidence availabléaa Tak-kwan
which led the court to say that ecstasy was noictidd and that
psychological dependence was rare. These two ddiffsrent in

their own ways, pharmacologically and in the haneytcould do,
were not to be distinguished when it came to dgauith those
who were caught trafficking in them;

(4) On the information presently before the coketamine and
ecstasy had been rightly described as the mostlgopad the



second most popular psychotropic substances ofeabosngst
young drug takers, respectively. It was apparaisp, that these
two types of drug were often taken in combinatiorcdmplement
each other and that, with each, a tolerance to theweloped
giving rise to psychological dependence and theiesdveffects of
toxicity. While there was nasblid evidencéof long-term effects
due to toxicity related to the abuse of heroinyass highly likely
to be a factor. Relevant criminal studies had shtiws to be so
and human studies of a similar kind were impossibieobvious
ethical reasons;

(5) In those circumstances, and subject only toatbight of the
respective doses normally used for each drug so that priority of
treatment was achieved, there should be sentegcinlglines for
both keamine and ecstasy and those should be the <
Moreover, having regard to the addictive and tosdements of
both drugs, the sentencing guidelines should beenighan those
outlined inLee Tak-kwan

(6) Sentencing guidelines were called for in regarétetamine,
which had been shown not only to be a prevaleng @gnuHong

Kong but also, seemingly, the most popular of atbagst those
under 21 who abused drugs. Ecstasy was closebgiagsd with
ketamine.  Furthermore, both drugs had been shawrbe
addictive in the sense that they gave rise to psdggical

dependence. These were the prime factors takenamdount in
the formulation of the guidelines which should be same for
both types of drug;

(7) The following tariffs for sentence after triak traffickers in
ketamine and ecstasy would apply:

(1) Uptolgramme - within the sentencer’s discretion
(2) Overlgrammeto - 2to 4 years’ imprisonment
10 grammes
(3) 10 to 50 grammes - 4 to 6 years’ imprisonment
(4) 50 to 300 grammes - 6 to 9 years’ imprisonment

(5) 300 to 600 grammes - 9to 12 years’ imprisonment
(6) 600 to 1,000 grammes 12 to 14 years’ imprisonment
(7) Over 1,000 grammes - 14 years upwards

(8) It was not envisaged that a trafficker in ketsanor ecstasy
who visited a discotheque or similar premises wdudgiven a
non-custodial sentence under any circumstanceswsheee these
were exceptional in the extreme. The guidelinesvigtended to
deter traffickers who frequented such premises &hgrung
people were likely to be. In very many instanaesyas likely to
be the small-time pushers of drugs, often with aentendful of
tablets to supply to others, who shouldered thparsibility for



taking young people off the rails and started tloena path of self-
destruction through drugs;

(9) As regards social trafficking, the Court of Appeal, in
HKSAR v Wong Suet-hau and Anotf2802] 1 HKLRD 69, said:

51. In our opinion, while some of the ‘social’ ‘apn-
commercial’ trafficking cases involving small
guantities of drugs can properly be regarded, whkn
the circumstances are examined, as falling into the
lower end of the sentencing scale applicable to the
dangerous drug in question, we are firmly of thewi
that this factor should not, in itself, provide angral
basis for imposing a lighter sentence, than wowldenh
been imposed for commercial trafficking. The Hdé
who starts off or perpetuates another’s abuse afdr

is as dangerous to the community as the commercial
supplier of small quantities, who will generallyaffic

in drugs with those already addicted.

In the unlikely event that an habitual abuser dakene or ecstasy
or both, with no previous convictions for traffiokj in dangerous
drugs, was caught in the act of supplying a clasgiaintance such
as a boyfriend or girlfriend who was also a reguansumer of
drugs, this might well give rise to circumstancelseve a non-
custodial sentence would be justified. Howeverecaust be
taken in regard to mitigation of this kind that uwéay traffickers, in
order to avoid what in practice would be an inddgasentence of
imprisonment, did not succeed in availing themselvef
mitigation along such lines;

(10) The new guidelines did not have retrospectiffect so that
the tariff bands for trafficking in ketamine andstsy would only
apply to offences committed after this judgment wgasen. It
followed that Hii and Wong were not affected byrthe

Result- (1) Application for review of sentence allowdaljt no
alteration made to Hii’'s sentence;
(2) Wong's application for leave to appeal allowadd
sentence of 5 years’ imprisonment substituted.
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District Court/Adequacy of reasons for verdict/Reasns must
be directed at the issues/Real issues thoroughly alewith by
trial judge
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The Applicant was convicted after trial of an oife of
fraud, contrary to s 16A(1) of the Theft OrdinanCap 210.

On appeal, it was submitted that the judge hddddbp give
adequate reasons for his verdict and to demonstnatehe had
properly evaluated the evidence of the witnessEse conviction
was said to be against the weight of the evidendeta be unsafe
and unsatisfactory.

Held:

(1) There was no doubt that a judge, in decidiegrainal case,
was obliged to give reasons for his verdict. Thessons had to
be adequate in the circumstances of the particcése. The
principle was stated by O’Connor J R v Lam King-mingCr
App 601/1979:

The reasons for verdict should, in a manner
appropriate to the circumstances of the case, tilais

the salient points in the case and demonstrate
that the evidence has been evaluated. Significant
inconsistencies and conflicts should be dealt with
such manner as to indicate how those matters were
resolved. There is no simple formula for what dugh
to be in a judgment as it must be related to the
circumstances of the particular case. The magistra
should state his reasons to such an extent as will
inform the parties as to how and why the particular
verdict was arrived at and furthermore will enalale
appellate court to perform its duty.

(2) In Oriental Daily Publisher Ltd v Commissioner for
Television and Entertainment Licensing Authofit$98] 4 HKC
505, 515, Li CJ said:

Where there is a duty to give reasons, it must be
discharged by giving adequate reasons. What would
amount to adequate reasons for a decision would



depend on the context in which the decision maker i
operating and the circumstances of the case in
guestion.

(3) The reasons required of a judge must be dueetethe
issues. What was common ground and plainly flovedh the
resolution of those issues would normally requitdel or no
analysis, if only for the simple reason that thossters were well
understood by all parties and there was no gregiose to be
served by a judge analysing the obvious;

(4) The only real issues were the credibility of P\ahd of the
Applicant, and these were thoroughly dealt withairmore than
adequately reasoned manner. There was no other nssue
before the judge. Following his rejection of thepfcant’s
evidence and the acceptance of the evidence of PWWd,
conviction inevitably followed. There was ampleid®nce to
support the conviction.

Result - Application dismissed.



C. CRIMINAL APPEALS/
AGAINST SENTENCE
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Stuart-Moore VP Albert
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McMahon JJ
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Murder/Defendant _aged 17 vears at time of offencAbsence
of remorse/Generally applicable sentence between 2nhd 30
years/Sentence of 29 vears’ imprisonment not mansgdy
excessive
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On 9 December 2006, the Applicant was convictedhef
murder of Choi Wai-lok the deceaséy a boy of 15 who was at
the same school as the Applicant. The murder foleke on
7 December 2005 when the Applicant was aged 17syaad 4
months.

In view of the Applicant's age, the judge was alte
exercise her discretion under s 2 of the Offengasnat the Person
Ordinance, Cap 212, to impose a determinate semtehie judge
took into account, when deciding the length of4¢katence, seven
previous decisions of the Court of Appeal providiagple
authority from which to assess the appropriate eanigsentence
for an offence of this type. The judge exercised discretion in
the Applicant’'s favour when deciding not to impose life
sentence. In doing so, she had taken into accallnthe
surrounding factors, not least that this was, asdgscribed it:

...a brutal murder. | note that there was no gamg o
triad involvement, torture, perverse conduct or
interference with the body... However, there were a
large number of wounds some of which were extremely
forceful and from at least two of which the decdase
would have died.

Although there was no motive for the Killing, thedge
found there was good reason to infer that the Appli had carried
the knife with him to the murder scene. The mudidmot appear
to have been committed on the spur of the momértie post
mortem established that the cause of death waseeding from
multiple stab and cut wounds

On 15 December 2006, the Applicant was sentenceZbt
years’ imprisonment.

On appeal
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Held:

(1) There was plainly some foresight dme Applicant’s part
He had shown no remorse and still found himselbiento own up
to the enormity of what he had done despite staomd)extremely
compelling evidence of guilt;

(2) The Applicant’'s sentence was not manifestlyessove. It
was a cause of real concern that on the evidensewhs a
motiveless killing. No doubt he had reasons tb tkié deceased
but he had never revealed them. His attempts verdais tracks
showed him to be someone with a devious and sclemature.
In some respects, the discretionary course addpyetthe judge,
when she chose not to impose a life sentence, rhghitewed as a
merciful one;

(3) The authorities indicated that for young offerslconvicted
in circumstances such as these the generally apbicsentence
appeared to be between 27 and 30 years.

Result- Application dismissed.

AR H SR FRTH
HKSAR v FAN Shek-hung

LA T — R 52006 1303
P e L ek s

S0 B e A A
R Y

COURT OF APPEAL OF THE HIGH COURT
CRIMINAL APPEAL NO. 393 OF 2006

Cheung &

Yeung JJA

Date of Judgment: 26 May 2008
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Money _ laundering/Sentencing ___considerations/Defendais
knowledge of and participation in _underlying indictable
offence an aggravating feature/Judge should not dept from
the norm by making an upward adjustment simply forhis own
personal views on_social matters and information atut
prevalence of offence should be obtained as sentarg basis/
Court_should not place too_much _emphasis on_underiyg
indictable offence when sentencing

The Applicant was convicted after trial of an oife of
dealing with property representing proceeds of adictable
offence (money laundering, contrary to s 25(1) of the Organized
and Serious Crimes Ordinance, Cap 455, and semehze
imprisonment for 6% years.

The facts of the case were that in February 183&jrchaser
from the subsidiary of Chuang's Consortium Inteamat Limited
bought a property for HK$105,000,000. The vendod &he
purchaser were separately represented by diffemiaitors firms.

The purchaser signed a provisional sale and psecha
agreement with two men who claimed to be ownersthef
property. On the same day, the purchaser sentladraft in the
amount of HK$15,825,000 to the vendor’'s solicit@s initial
deposit. The vendor instructed the firm to issuehaque in the
same amount payable to a person called ‘SO Chj-ywtio
subsequently cashed the cheque at the bank.

A formal sale and purchase agreement was signed
subsequently. On the same day, the purchaser gaapkadraft in
the amount of HK$15,825,000 to the vendor’s salisitas further
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deposit. The vendor instructed the firm to payt tham to the
Applicant in the form of a cash cheque. On the esalay, the
Applicant and another man cashed the cheque &fthie

The property transaction was in fact a scam. réaeowner
of the property had neither consented to the satesigned any
conveyance documents. The purchaser lost HK$310660being
the total sum of the two deposits, in the frauduteansaction.

Held:

(1) There were no sentencing guidelines for moemndering
offence as facts varied from case to case. Nesledh, the
following points could be taken as sentencing abersitions:R v
Karen Monfrieqd2004] 2 Cr App R (S) 3, 9::

(@) While no direct relationship necessarily edist
between the money laundering offence and the
underlying indictable offence, when the
underlying indictable offence could be identified,
some regard could be paid to the appropriate
sentence for it;

(b) The criminality of money laundering lay in the
assistance, support and encouragement it
provided to criminal conduct;

(c) The extent of the launderer's knowledge of the
indictable offence;

(d) The amount of money involved in the money
laundering.

(2) The court should only sentence on the basith@fmoney
laundering offence itself rather than the undedyimdictable
offence, though regard could be paid to the sestdoc the
indictable offenceHKSAR v Chen Shu-min@r App 270/2005
Of course, it would be an aggravating factor if thedendant had
knowledge of the underlying indictable offence;

(3) The Applicant claimed that he was involved e fpresent
case purely because he rendered assistance &nd.frit was his
defence that he had no knowledge about the inciokng a fraud
The money he drew from the bank was taken awayhbthar man
involved in the present case. He had lost contaitt that man
ever since then. He subsequently left Hong Korgabse prior to
the incident he had promised some friends to loftkr aheir
business in the Mainland. At trial, the judge c&e the
Applicant’'s defence. The court accepted that tippliant not
only had knowledge of the case but also particgpatepart of the
scheme. His level of culpability was therefore Haig and a
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harsher sentence should be imposed,;

(4) The court disapproved the approach adoptedhkyttial
judge, that in light of the prevalence of fraudesas the society, a
severe punishment should be imposed on the Applinaorder to
achieve a deterrent effect. In determining whethedeterrent
sentence was required, the court must first obtafarmation
about the prevalence of the particular type ofraféeas a basis for
sentencing, and, at the same time, consider thal w&mntences
imposed on for similar offences. A sentencing pidghould
follow the established sentencing principles andpa@ sentence
appropriate to that type of offence. A judge sbowt depart from
the norm by making an upward adjustment simply bseaf his
own personal views on certain social issues. Bggleo, it would
be unfair to the defendant and amount to a disdeghsentencing
principles;

(5) Although the trial judge said he would only ssTe the

Applicant with reference to the amount of moneyHsa dealt

with, his written reasons for sentence showed that had

sentenced on the basis of the facts of the fraasd.célthough the
Applicant had knowledge of the fraudulent conduatd a
participated in part of the scheme, he was notgdthmwith any

fraud offence. The only conclusion that could bawdh from the

high term of 6% years was that the trial judge plaged too much
emphasis on the underlying indictable offence a& time of

sentencing.

Result- Appeal allowed. Sentence of 6% years’ imprisenin
substituted for one of 5 years and 8 months.

7 W Bl P T
HKSAR v WONG Ping-kay
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COURT OF APPEAL OF THE HIGH COURT
CRIMINAL APPEAL NO. 274 OF 2007

Cheung &

Yeung JJA



17

Date of Judgment: 29 May 2008
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Trafficking in _cocaine/Old age of defendant not a ntigating
factor/Sentencing tariff for ‘very substantial quantities’ of
cocaine/Criminal record of defendant not having muh_effect
on starting point

The Applicant pleaded guilty to a count of traffieg in a
dangerous drug and was sentenced to imprisonmerit6fyears
and 8 months. The quantity involved was 1,455/Engnes of a
mixture containing 810.77 grammes of cocaine.

The Applicant was over 60 years old and had nuogero
previous convictions, 11 of which related to daogerdrugs. The
most recent case was in 2001 when he was senteéogad for
manufacturing a dangerous drug.

The trial judge adopted a starting point of 25 rgea
imprisonment and reduced this by one-third for eece for the
Applicant’s guilty plea, to 16 years and 8 monthsowever, the
trial judge refused to reduce the starting poimtthee Applicant’s
old age.
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Held:

(1) The court did not agree that the term of 16ryeend 8
months, considering that the Applicant was 60 yedirage, was
equivalent to'life imprisonment’and that it, being &lestructive
sentence’ must be reduced. The court emphasised the grakit
the trafficking offence and the necessity to impaserrent
sentences. No matter the offenders were old onyon age, or
had any disability, none of these would be a strong sufficient
mitigating factor. The purpose was to discouragey gyndicates
from recruiting aged, young or disabled people aotipipate in
evil crimes: R v Chen Chun-yelCr App 513/1996 If the
Applicant was too old and might possibly die inspn, he could
seek pardon from the Chief Executive when necessdowever,
his old age was not a reason for the court to defjpam the
sentencing norm and make special arrangements.doNbt, the
court, depending upon the circumstances of eadhitchdl case,
could still exercise discretion in making minor @&tments in
sentence on the basis of a defendant’s old age;

(2) The sentencing guidelines for trafficking comand heroin
were the sameAG v Pedro Nel Rojafl994] 2 HKCLR 69;R v
Lau Tak-ming & Org1990] 2 HKLR 370. InLau Tak-mingno
clear sentencing guidelines were laid down forfittking heroin
of over 600 grammes. However, it was held in soases that any
upward adjustment should not be directly proposdloto the
guantity of drugs involved. The present case weol 800
grammes of cocaine, with 200 grammes in exces0@fBammes
which, according to the guidelines, attracted &istapoint of 20
years’ imprisonment. It fell into theery substantial quantities’
category. Although the starting point of 25 yead®pted by the
trial judge was not completely non-proportional, vilas still
excessive. A starting point of 22 years would ha@en sufficient
HKSAR v Li Lap-fcCr App 639/1999 HKSAR v Chiu Ho-chung
[2001] 1 HKLRD 697; HKSAR v Lam Kam-kworfg002] 1 HKC

541;

(3) The trial judge emphasized that the Applicaed humerous
previous convictions, 11 of which related to daogerdrugs and
in the last case he was even sentenced to 12 yegygsonment
The trial judge overlooked the subsequent reduaticsentence to
6 years and 8 months as a result of the Applicapjgeal. While
the Applicant's lengthy criminal record could be aggravating
factor HKSAR v Chan Pui-cHiL999] 3 HKC 848), as far as drug
trafficking cases were concerned, such an aggrayéctor would
not be given much weight. Accordingly, in any eyehe previous
sentence imposed on the Applicant for the manufexcjoffence
would not have much effect on the starting poirgliapble to the
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present case.

Result- Appeal allowed. Sentence reduced from 16 yaats8
months to 14 years and 8 months.
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D. MAGISTRACY APPEALS/
AGAINST CONVICTION

CEEL N g 2 d T

MA 1225/2007 WONG Employment of a person not lawfully employable/Exetise of
Shuk-fong right of silence/Adverse inferences not to be drawmfringe-
Longley DJ ment of right of silence
BE[DE AT EAY S~ 5[ - 7 (e
(30.5.2008) T — PR
| it

*Grace Chan The Appellant was convicted of an offence of emnipig a

person not lawfully employable, contrary to s 1YI@f the
#M K Wong SC Immigration Ordinance, Cap 115.

The charge alleged thadri the 27th day of March 2007 in
Tsang Fai Restaurant, Block B, Ground Floor, 3188ek Kip
Mei Street, Kowloon, in Hong Kohgthe Appellant was the
employer of Tam Lai Fong, an employee who was awfully
employablé

On that day, there were two premises being rureutie
name Tsang Fai Restaurant in Shek Kip Mei Stréet,premises
that were the subject of the chargdd: 31-33) and premises on
the other side of the road at 38 Shek Kip Mei $t(ddo. 38).
There were separate business registration cetéfda respect of
each premises. Whereas the restaurant at No. @8aHauor
licence, the restaurant at No. 31-33 was still eangithe grant of
such a licence.

On the day in question, police officers posingcastomers
entered the restaurant at No. 31-33 where they sesred by Tam
Lai Fong (Tam’), an illegal immigrant and therefore ndawfully
employablé for the purpose of s 17I(1) of the Immigration
Ordinance, Cap 115. When Tam served them, the |igppavas
not in the premises at No. 31-33. It was onlyratite police had
revealed their identities and asked to speak t@#nson in charge
that a worker at the premises at No. 31-33 werdsacto the road
to No. 38 and returned with the Appellant.

The defence of the Appellant was that Tam had cgubred
her while she was working at No. 38 and asked verdtiey were
hiring staff. She had replied that they were Ilgnmorkers at the
restaurant across the street and had pointed tohheband’'s
restaurant. She had told Tam the pay and the ngrkours and
had looked at a photocopy of her identity carde 8ad then told
her to go to No. 31-33 and look falanager Chan She had told
her this because the Manager, Chan Shun Hing, lveasetxt most



22

senior person in the restaurant at No. 31-33 agerhusband and
was responsible for interviewing people. It wolded Manager
Chan’s decision whether to employ her. She hadhinetl her.

On appeal, complaint was made that the magistnaiaged
the Appellant’s right of silence by certain questidne asked of her
relating to Manager Chan during her evidence, anthking into
account in assessing her credibility her silentating to Manager
Chan while the police were at No. 31-33.

Held:

(1) As it was the Appellant’s evidence that shevkriee police
were looking for the person in charge of the restauat No. 31-
33 and that she knew that her husband who was fHignma&harge
of the restaurant was absent but that the next s@sbr person
was present, it might be thought logical for soneean her
position to draw that to the attention of the peliwhen she
arrived. The question was whether the magistratetsclusion
that her failure to do so cast doubt on her evidethat it was
Manager Chan, rather than she, who was in chargehef
restaurant in the absence of her husband was owadentitled to
reach. By reason of the Appellant’s right to siienhe was not;

(2) It was well-established that any distinctioeyously drawn
between using silence to infer guilt and usingoaitattack the
weight of an account given at trial but not earlb®uld not be
sustained. It was inappropriate to use a perssitégce against
him in any wayl ee Fuk-hing v HKSAR004) 7 HKCFAR 600;

(3) If a defendant chose to exercise his rightil@nse on an
earlier occasion in the knowledge that no advertsences could
be drawn therefrom and on a subsequent occasioraNeged to
have made an admission, there was no reason wiayrmess his
earlier exercise of the right of silence shouldrdagainst him;

(4) The magistrate erred in asking the Appellany whe had
not told the police to ask Manager Chan about #sec

(5) When considering the credibility of the Appelia the
magistrate said that he rejected ashérently improbable the
evidence that the defendant did not ask Chan ttaexthe matter
to the police if Chan was indeed the person in ghasf Shop No.
31-33. There was no evidence that the Appellant did ask
Chan to explain the matters to the police, butaswlear from the
context that what the magistrate was referring & @vidence that
the Appellant had not told the police to ask Mamag@kan about
the case. In drawing such an adverse inferencé&fhieged the
Appellant’s right of silence.
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Result- Appeal allowed. Retrial ordered.



E. JUDICIAL REVIEW

HIRERT Ly

CACV 138,139 (1) KO

& 140/2008 Kit

(2) LU
Stuart-Moore Dayong
ACJHC & (3) CHAN
Stock JA Kai-san
(27.5.2008)
*Alex Lee
#D Chang SC

Newman Lam &
Amanda Lee (1)

M Lee SC,

H Pun &

William Lam (2)
Cheng Huan SC,
William Lam &
Bernard Chung (3)
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Trial/Breach of legal professional privilege by ICAC during
investigation/Judge _finding_ ICAC acted in__good faih/
Collateral challenge to judge’s careful analysis nowarranted/
Satellite litigation rarely permitted in criminal | ustice system

IR R T T E A
e - ?*"E'Li;%‘—’?&r‘f“e“‘ﬁ'?ﬁ”ﬁﬁqi — 7 RS P
5 1950 AL 2 T S — ) L A R J/" =

P B 2

On 16 May 2008, Hartmann J refused three apptioatior
leave to apply for judicial review.

The Appellants were three defendants in a criminal in
the District Court where they were charged with sporacy to
defraud and conspiracy to accept advantages.

At trial, the defence applied for a permanent stdy
proceedings. The ground of that application wasréitording of a
conversation between A2 and her solicitor at thaiplfant’s
offices by the ICAC. It was argued that that cactduas such an
affront to the public conscience that it would be abuse of
process to permit the prosecution to continue.

On 19 November 2007, the judge refused the stay
application, but reserved the right to review thiatision until the
conclusion of avoire direin relation to the admissibility of other
evidence. The decision was affirmed in a rulingeda3 April
2008 and it was in respect of that ruling, whiclsndissed the
application for a permanent stay, that the appboator leave to
apply for judicial review was launched.

The Applicants said that if the correct principlesd been
applied by the judge, a stay of proceedings wasitaade and it
would be unacceptable in the circumstances to eéxpee
Applicants to go through a lengthy trial prior to acquittal on the
merits or, if convicted, to an appeal that was idesdtto succeed
because of the point taken in the proposed review.

The Applicants emphasised the importance of legal
professional privilege. They attacked the findofghe judge that
the ICAC had acted in good faith. They said thedewce
disclosed deliberate breaches of legal professiprigilege, and
that the judge failed to acknowledge that the atfto the public
conscience and to the rule of law was not lesdfaoné because of
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inadequate safeguards or ignorance on the parjwfiar officer.
They said it was artificial and oppressive to reguihe Applicants
to wait to raise the matter upon an appeal in trenethey were
convicted, and that the proceedings should nowdyed.

Although the privilege of A1 and A3 had not beeadthed,
they said that the proceedings ought to be stayedjainst them as
well because it could not be known what use haad lmeade, in
furtherance of the prosecution, of material thategad from the
privileged conversation.

In the Court of First Instance, the judge empleakidy
reference toR v Latif [1996] 1 WLR 104, the fact that the
proposed application was from the exercise of &jalddiscretion
which required the trial judge to decide whethez #buse had
been such as to amount to an affront to the pwoinscience and
required the criminal proceedings to be stayed; duad it was
apparent, in his view, that the District Court jedgad taken all
relevant factors into account and did by having regard to the
evidence of all witnesses before him in what ihpparent were
fairly exhaustive proceedings He took the view that the issue
was not simply whether there was or was not a dediie breach of
privilege or whether there was or was not bad faitht that the
decision of the trial judge was one that requirednaanced
exercise of judicial discretion He expressed the view as well that
if the exercise of that discretion was to be chgéxl, the
challenge should be raisedithin the confines of the criminal
justice process by way of appeal

Held:

(1) The threshold for granting leave was that thercmust be
satisfied that an arguable case for relief had Isbenvn:Peter Po
Fun Chan v Winnie C W Cheung & AnotH@008] 1 HKLRD
319. In most applications for judicial review aadpility was the
sole issue. It was, however, not the sole issusighapplication
for leave;

(2) It was trite that judicial review was a remealylast resort
and that where another adequate remedy was providad
alternative should, save in the most exceptionaluanstances, be
used:Yeung Chun-pong and Otherssy[2008] 2 HKC 46. That
case emphasised the public interest in ensuringctterges, once
before a court, should be tried and that there lnak into the
system a prescribed appeal mechanism that did nosage
collateral challenges. There was a strong presompgainst
entertaining a judicial review application wheree thomplaint
could be raised within the criminal trial and appe@cess, and
such satellite litigation should rarely be perndtiae the criminal
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justice systemR v DPP ex p KebilenR000] 2 AC 326. IR v

Liverpool City Justices and The Crown Prosecutienvises ex p
Price (1998) 162 JP 766, it was said that it was onlyairnvery

exceptional case that this court will exercise #spervisory
jurisdiction to intervene and quash the decisiontlg justices in
the exercise of their discretion not to stay praiiegs for abuse of
proces§

(3) This was not a case which warranted a collatgrallenge.
This did not detract from any of the principleststain SJ v Shum
Chiu and Otherd2008] 1 HKLRD 155, but recognised that in
cases of breach of legal professional privilegeregheas no
automatic red card. Each case, each breach, had to be viewed in
the light of its own facts;

(4) What had to be recognised in this case was ttiettrial
judge pointed to specific findings of fact which tigated or
mollified such sense of outrage as was naturalbked when a
breach of privilege was occasioned, especially whevas found
that those responsible for the breach clearly otgtitave known
better. Those factors included, but were not kuahito, the swift
withdrawal of all personnel and the halt to cogentveillance;

(5) It could neither be said that the judge’s deciswas

necessarily correct, nor that it was necessaritpmrect. He had
before him very extensive evidence, and he woulig haviewed
this in detail. In the light of the judge’s carkefnalysis and in
particular the specific reasons provided by hioitld not be said,
as things stood on their face, that the judge wearly wrong.

Whilst that was not the threshold test for the granof leave, it

was in this case a factor in deciding whether wWas one of those
wholly exceptional instances in which a collatechbllenge was
justified. In those circumstances, it would bepim@priate to
permit this collateral challenge to proceed.

Result - Appeals dismissed.

Per cur- This was yet another instance in which the parhad
sought to derive encouragement fr@airy Farm Co.
Ltd v Director of Food and HygienR005] 3 HKC 1.

As indicated inYeung Chun-pongthe Dairy Farm
judgment was not to be taken as authority for the
proposition that judicial review was appropriater fo
stopping a prosecution where a court in its revigwi
capacity thought that the prosecution case was weak
that, as intimated iDairy Farm, someone other than the
defendant was more culpable if culpability thereswin
Dairy Farm no reasons were given by the magistrate for
his refusal to stay the proceedings, which was thet
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position here. In any everairy Farm did not assist
the Appellants.
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F. PRACTICE AND PROCEDURE

=t

CA 472/2006 CHAN
Yat-chuen

Stuart-Moore

ACJHC

Hartmann &

McMahon JJ

(16.6.2008)

*Alain Sham &
Jonathan Man

#Dominic Yeung

Doing acts terling and intended to pervert the course of publi
justice/Defendant electing not to testify/Judge makg reference

to_ancient case lawon consequences of silence/Dangers
relying on pre-Woolmington v_DPPauthority/Not desirable to
rely on cases decided when the understanding of bden and
standard of proof differed from the present
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The Applicant was convicted after trial in the Dist Court
of an offence of doing acternding and intended to pervert
course of public justice, contrary to common law.

The charge was particularised as:

CHAN Yat-chuen, on or about the 25th day of
February 2004, in Hong Kong, with intent to pervert
the course of public justice, did a series of agtsch

had a tendency to pervert the course of publicgast

in that he incited, induced and instructed CHANg¥in
kin, Ken to make a false statement under caution to
the Hong Kong Police Force concerning a case
of wounding, namely Police case number TP/RN
04001715.

On appeal

Held:

(1) On the evidence, the conviction waansafe ani
unsatisfactory. There was a further raathat the judge, in deali
with the ‘consequence®f the election of the Applicant not tpve
evidence, relied upoR v BurdetdB & Ald 95, which was decide
in 1820. The portion of the case religgon by the judge was {
161):

No person is to be required to explain or contcadi
until enough has been proved to warrant a reasomabl
and just conclusion against him, in the absence of
explanation or contradiction; but, when such proof
has been given, and the nature of the case is@sith
admit of explanation or contradiction, if the
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conclusion to which the proof tends be untrue, ted
accused offers no explanation or contradiction, can
human reason do otherwise than adopt the conclusion
to which the proof tends?

(2) There were dangers in relying on casefimm the era befor
Woolmington v DPP1935] AC 462, in areasf law relating to thi
burden of proof or of the imporivhich might be given to

defendant electing not to give or call evidenceslidce on case
decided in the distant pastatime when the understanding of
operation of the burden and standard of proof wagrém that o
the present, and acceptance of a changing evitlamias wa:
common, was wholly undesirable.

Result- Appeal allowed.



