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Re: Mr Ronny Tong’s article in SCMP on 8.10.2002


In introducing the Consultation Document on Article 23 of the Basic Law the Secretary for Security called for a rational and informed debate on the proposals.  The recent article by Mr Ronny Tong, SC is a welcomed contribution to that debate.

2.
In the article Mr Tong stated his view that every one would have to agree that it is necessary to enact laws against treason, secession or subversion.  But then he raised what are clearly the genuinely held concerns of some people that the application of the law will unreasonably impinge on rights and freedoms and in particular, the freedom of speech and of the press and freedom of assembly and association.  He felt that the legislation to implement Article 23 should incorporate additional or enhanced procedural safeguards over and above those safeguards proposed in the consultation paper.  He made several points and his ideas, constructive criticisms and suggestions will certainly be given serious consideration by the Administration.  But some of his suggestions should be commented on in the interests of the informed debate and perhaps to allay misguided fears.

Prosecution of offences should require judicial consent

3.
One of his more radical procedural proposals was that the consent of a judge should be required before a prosecution could be instituted for certain of the proposed offences.  Perhaps Mr Tong had overlooked the requirement under Article 63 of the Basic Law that the Department of Justice must control criminal prosecutions free from any interference.  Leaving that aside, at present the Secretary for Justice who is head of the Department of Justice must consent to prosecution of existing offence of sedition.  The Bar Association has previously suggested that this requirement be extended to all of the Article 23 offences and that is what is proposed.  This is a safeguard to protect an individual from inappropriate prosecutions such as vexations, private prosecutions or prosecutions for trivial cases.  It also affords some central oversight over the use of the criminal law in sensitive and potentially controversial areas and ensures that prosecution decisions in these areas take sufficient and consistent account of important public policy considerations.  The BL23 offences are offences against the state.  To involve a judge in decisions on whether or not to prosecute would be an innovation in the function of the judge in criminal cases under common law system.  It would confuse the separation of power between the executive and the judiciary and could politicize the latter.  The judge already has a role in allowing a prosecution case to proceed.  At the committal stage of a case on indictment the prosecution must show a prima facie case or the judge will reject it; and at trial, after the prosecution has brought forward its evidence, the judge may rule that there is no case to answer.  That is where the procedural safeguard lies and, arguably, where it should remain.

Conviction only upon decision of jurors

4.
Mr Tong has suggested that, as serious crimes, all Article 23 offences should be tried on indictment before a jury.  This is the case for treason at present but not for all offences under the Official Secrets Ordinance.  It is the Secretary for Justice, through the DPP and prosecution counsel, who determines the level of court in which a case is to be prosecuted.  The most relevant factor is the likely sentence after trial.  Under the existing practice the serious offences under the proposals to implement Article 23 would most likely be tried by the High Court on indictment.  However, some of the offences are less serious and provide for a lesser maximum penalty if tried summarily.  Mr Tong’s suggestion could mean that some offenders would risk facing a heavier penalty.

Defining Criminal Intent

5.
Another issue raised by Mr Tong is the importance for the offences to be clearly defined.  Mr Tong refers to the proposed offences of secession and subversion and illustrates his point with examples. One example concerns the author of an article “exalting true democracy” and demanding constitutional change on the mainland.  The example given does not match up with his area of concern.  The proposed offences of secession and subversion are clearly set out in the Consultation Document.  These offences will both involve levying war, the use of or threat of force or criminal action which falls within the definition “serious unlawful means”.  None of these elements can be the result merely of words.  Perhaps, Mr Tong had the proposed offence of sedition in mind, when he gave this example. The proposed sedition offence could relate to written words but only to those that incite others to commit treason, secession or subversion or acts of violence or public disorder that seriously endanger the stability of the state.  A person “incites” another to do something if he encourages or otherwise pressures that person to it, and intends that the other should do it.  Quite clearly the author of the article in Mr Tong’s example would be safe from prosecution under the proposals.

Protecting the freedom of speech

6.
As Mr Tong points out later in the article protection is given to peaceful advocacy for change, in the defences in respect of the existing sedition offence in section 9 of the Crimes Ordinance.  The proposal in the Consultation Document is that this protection be retained for the proposed offence of sedition.  Mr Tong further suggests that the defences should also apply to “all non‑violent offences in so far as applicable”.  The Consultation Document goes further and proposes in respect of secession and subversion that “adequate safeguards should also be in place to protect the freedoms of demonstration and assembly etc. as guaranteed by the Basic Law including peaceful assembly or advocacy”.

Protection of state secrets

7.
Mr Tong complains that the consultation document is ambiguous in defining “state secrets” and “unlawful disclosure”.  Since the proposal is to retain the Official Secrets Ordinance which does not use the term “state secret” the first complaint is unmerited.  The consultation paper does not attempt to define the term.  As far as “unlawful disclosure” is concerned the existing provisions of the ordinance are clear.  The existing offences mainly affect public servants or government contractors.  They are prohibited from disclosing four categories of information – security and intelligence, defence, international relations and the commission of offences and criminal investigations.  For the last three of these categories an offence is only committed if the disclosure is damaging.  Mr Tong suggests that information in the public domain should cease to be protected.  The existing offences are narrowly drawn and only limited categories of information are protected.  Members of the public or of the media who disclose protected information commit an offence only if their disclosure was without lawful authority and the information had come into their possession through an unlawful disclosure or entrustment, they knew or had reasonable grounds to believe that the information was protected and had come into their possession that way and, for the last three categories the disclosure was damaging.  The ordinance explains what damaging means.  For example, the disclosure of information relating to criminal investigations is damaging if it results in the commission of an offence helps a prisoner to escape or impedes the prevention or detection of offences, or is likely to have such an effect.  With very few exceptions the unauthorised disclosure of such information would not be damaging and would not be an offence.  It would be for the courts to decide whether particular information falls into a particular category of protected information and whether a particular disclosure was damaging.  I hope that this has removed same areas of concern or misunderstanding.  The proposals do pay heed to the need to protect and preserve the rights and freedoms enjoyed in Hong Kong.  The government will listen if there are areas of concern and welcomes views and comments on the proposals.
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