DPP's statement on review of sentences

********************************


Following is a statement by the Director of Public Prosecutions, Mr Grenville Cross, SC, on review of sentences for the defendants in the case of HKSAR v Nicholas Tse and Lau Chi-wai today (December 3):

Introduction


After a trial, Nicholas Tse ('Tse') and Lau Chi-wai ('Lau') were convicted of an offence of conspiring to pervert the course of public justice.


On 16 October 2002, Tse was ordered to undergo a Community Service Order ('CSO') of 240 hours.  Lau was sentenced to imprisonment for 6 months.


After the prosecution applied to the trial magistrate to review the sentences imposed on Tse and Lau pursuant to s104 of the Magistrates Ordinance, the magistrate declined to alter the sentences on 18 November 2002.  He did, however, clarify essential matters.


Lau and Tse are each seeking to appeal against their convictions, but not their sentences.


Careful consideration has been given by the Department of Justice to whether to institute a review of sentence to the Court of Appeal in respect of either Tse or Lau, or both.  The magistrate's reasons, the legal authorities and the assessment of those who prosecuted have been thoroughly evaluated by the Department.

Magistrate's Reasons


The magistrate at the review hearing recognised that the offence of conspiracy to pervert the course of public justice is always a serious offence and usually deserves imprisonment.  He had imposed a CSO on Tse of 240 hours - the maximum - after concluding that it was not right to detain Tse in the detention centre due to his asthmatic condition.  A young offender cannot in law be sent to detention centre unless the Commissioner of Correctional Services confirms that he is in the right state of physical health, which Tse was not. That being so, the magistrate concluded that a CSO was the alternative penalty best suited to meet the justice of the situation.  He recognised that where this is possible imprisonment should be used as a last resort in the punishment of young offenders.


The magistrate concluded that Tse met the basic criteria to qualify for a CSO.  He decided that Tse : 

(a) was a first offender;

(b) came from a stable home background;

(c) had a good work record; 

(d) was in employment;

(e) had shown some remorse; and

(f) presented no more than a slight risk of reoffending.


The magistrate assessed the lesser and passive role of Tse in the offence, the origin of the matter (a minor traffic incident), and the fact that the senior courts have made clear that a CSO is not to be regarded as a 'soft option'.  He also placed weight on the youth of Tse (21 at the time of offence), and the importance which society places upon keeping young offenders out of prison where possible.  A CSO was a viable alternative.


The magistrate decided that the sentence of 6 months' imprisonment imposed on Lau was in all the circumstances appropriate.  His position as a police officer and his role in the offence were such as to require that his offending be put in a more serious category than that of Tse.


The magistrate concluded that Tse could be sentenced differently to Lau in view of his young age and his lesser criminality.  He therefore imposed a CSO as detention centre was not an option.

Community Service Order


The nature of a CSO requires to be better understood by people than it is.  The appeal courts have emphasised repeatedly that a CSO is not a soft option.  A CSO involving a large number of hours is to be regarded as a real and effective alternative to imprisonment.  The purpose of a CSO is designed not only for the reformation of an offender, but also for his  punishment.  The offender loses liberty while carrying out the CSO and that is a part of the punishment.  The CSO is particularly useful for young offenders, as it enables them to develop self-discipline and to do worthwhile work under constructive supervision.  The CSO offers a positive means of dealing with offenders by enabling them to make up for their negative acts in a positive way.  Useful unpaid work is performed for the community.  The appeal courts have indicated that the CSO is an option in some circumstances even for serious offences, including bribery, dishonesty and burglary.  Let it be clearly understood that anyone who receives a CSO receives a real and a proper punishment, particularly so if the number of hours involved is substantial.

Reviews of Sentence to Court of Appeal


A review of sentence may be instituted in the Court of Appeal by the Secretary for Justice if a sentence is manifestly inadequate or wrong in principle, under section 81A of the Criminal Procedure Ordinance.


The Court of Appeal in 1984 indicated in its judgment in the case of Lau Chiu-tak that the power of review 'was conferred to correct errors in exceptional cases and the court will be jealous to prevent encroachment on the discretion of judges and magistrates to impose a lenient sentence as they may think appropriate, provided that the sentence is one which in all the circumstances could reasonably be passed'.  That remains the law.


A review of sentence is only ever instituted if it is obvious that the judge or magistrate has erred, and if it can be demonstrated that the sentence falls outside the range of sentences which the judge or magistrate, applying his or her mind to all relevant factors, could reasonably consider appropriate.  Even then, a review must also be in the interests of justice.

Conclusion


As a result of the review hearing, we are now satisfied that the  magistrate has taken account of all relevant matters and applied proper sentencing principles.  He has made no error of fact or of law.  This is therefore not an exceptional case such as to justify a review of sentence to the Court of Appeal.  In these circumstances it is not considered to be necessary for the prosecution to seek to interfere with the sentences imposed by the magistrate.


There will be some who feel that Tse should be imprisoned.  Much has been said and written on this.  Emotion has been generated.  However, the decision we have taken in this case has been reached objectively and dispassionately.  Careful regard has been had to the laws and principles of sentencing.  Our decision recognises that sentencing is an art rather than a science, and that a trial court is usually best placed to assess what weight to give to various competing considerations.  It also recognises that the task of sentencing offenders is not an easy one, and that sentencing issues must be objectively assessed according to proper legal principles.


If a court is dealing with a young offender, it is necessary for it to ensure, as far as possible, that he receives a sentence which is appropriate for his needs and will give him a chance to reform.  There will be some cases where the offence is simply so serious that little or no weight can be given to the personal circumstances of a young offender.  However, courts must think very carefully before ordering the imprisonment of a young offender.  If an offence committed by a young person can be punished by a sentence short of imprisonment, a court must decide what alternative is best suited to his or her rehabilitation.  In this case, the magistrate considered sentencing Tse to detention centre, but this was not possible because he was medically unsuited.  It was therefore open to the magistrate to consider a CSO.


As regards Lau, the magistrate indicated at the review that in reducing the sentence from 8 months' imprisonment to 6 months he had perhaps been too generous, but in light of the mitigation and the consequences to the officer of a conviction he felt his decision was appropriate.  We accept his conclusion.


At paragraph 22.4 of The Statement of Prosecution Policy and Practice it is stated : "The power of review of sentence was conferred to correct errors in what the Court of Appeal has called 'exceptional cases'.  An application for review of sentence will only usually be instituted where it is clear that the sentencer has fallen into serious error and the public interest requires that this be rectified".


As those criteria have not been met, and as it cannot be shown that the magistrate has erred in his approach, a review of sentence will not be instituted to the Court of Appeal in respect of either Tse or of Lau.  


The magistrate and the parties have today been advised of our decision.  I hope this decision will be respected by all.

End/Tuesday, December 3, 2002
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