Information Paper on the proposed creation 

of the offence of ‘persistent sexual abuse of a child’
The Problem



Sexual abuse of a child may only come to light a long time after the actual occurrence(s), and victims may not be able to recall details such as the number of times they have been abused, the dates and/or surrounding circumstances of each occasion of abuse and acts performed on each occasion with any precision.  This is especially so where numerous acts of abuse occurred over a long period of time.  Victims may be of tender years and unable to describe with sufficient particulars the acts done to them so as to satisfy the rules of evidence for proving a case.

2.

Successful prosecution of a defendant is very much affected by the Indictment Rules which provide that a single count in an indictment should only charge the accused with one offence.  It is not open to the prosecution to allege two incidents of sexual abuse in one count on an indictment.  The Rules also require that each count should contain a statement of the specific offence with which the accused is charged, together with such particulars as may be necessary for giving reasonable information as to the nature of the offence.

3.

The court will usually not convict or allow a conviction to stand if the facts alleged, or the evidence led, may disclose what has been described as a “latent ambiguity” in the indictment.  An instance of “latent ambiguity” will arise when the prosecution leads evidence of the commission of more than one offence in proof of the one offence charged.

Existing practice

4.

To date, the problem has been dealt with by adopting one of the following methods: -
(a)
prefer one charge for each alleged act of misconduct.  This may result in numerous charges being laid.  It has been observed that the prosecution may be criticized by the court for “overloading” the indictment; 

(b)
prefer two charges to cover the first and last occasion of the misconduct regardless of the number of times the misconduct had been alleged to have been committed.  In this case, the prosecution cannot call evidence to prove that the alleged misconduct has been repeated over a period of time.  This is unsatisfactory in that the indictment and charges laid do not fully reflect the criminality and gravity of the offences concerned.  Upon conviction, the court may only sentence the defendant on the basis of the two counts preferred.  This is unfair to the victim and not in the public interest.

Proposal for the creation of the offence of “persistent sexual abuse of a child”
5.

The proposal to create the offence is a response to the ruling in the case CHIM Hon-man v HKSAR  [1999] 1 HKC 428.  In the CHIM case, there was evidence that, when the complainant was 9 years old and at home during summer vacation, the stepfather raped her on a number of occasions.  The complainant was unable to differentiate in any significant way between any of the particular acts of sexual molestation and or to identify which ones amounted to rape, save that there were about 10 occasions in that time span when the accused sexually molested her.  Since the complainant was unable to tell with certainty how many times she was raped or the dates on which she was raped, the laying of a separate count for each distinct act of rape was impossible.  The prosecution framed two specimen charges of rape against the accused.  Each count charged one act of rape on a date unknown during a specified period.  However, the prosecution led evidence of the various acts of molestation including evidence that penetration took place except on the first few occasions.

6.

The Court of Final Appeal quashed the convictions against the defendant.  In so doing, it applied the Australian case S v The Queen (1989) 168 CLR 266, which held that in the absence of any act or acts being identified as the subject of an offence charged in an indictment, the prosecution cannot lead evidence that is equally capable of referring to a number of occasions, any one of which might constitute an offence as described in the charge and then invite the jury to convict on any one of them.
7.

It was observed that as a result of the ruling in the CHIM case, it is no longer possible to rely on sample charges in multiple incest/rape/sexual offences where the offences are alleged to have occurred over a lengthy period (which might be several years before the prosecution) and where the complainant is unable to identify specific allegations with particularity.

The Proposal

8.

It is proposed that amendments be made to the Crimes Ordinance (Cap. 200) to create a new offence of “persistent sexual abuse of a child”.  This follows the example set by the Crimes Legislation Amendment (Child Sexual Offences) Act 1998 No. 131 of New South Wales.  Most of the Australian states, namely, Victoria, Tasmania, Queensland and the Australian Capital Territory, have already enacted similar legislation and New South Wales was the most recent state to do so.  

9.

As at the time of issue of this paper, the creation of a similar offence is being considered in England and South Africa.  Bodies responsible for law reform in both jurisdictions seem to be of the view that the sexual abuse of children is prevalent and should be dealt with directly.

10.

The gist of the Australian model is that in order to secure a conviction of the said offence, the prosecution need only prove that the defendant committed an unlawful sexual act more than thrice (in some states, twice) within a specified time period, and it is not necessary to prove the dates on which any of the unlawful sexual acts were committed or the exact circumstances in which any of the unlawful sexual acts were committed; and the unlawful sexual act that was committed on any one of the occasions need not have been the same as the unlawful sexual act that was committed on each or any of the other occasions.

Consultation

11.

Only the Bar Association and the Law Society have been approached regarding the proposal so far.  Both professional bodies indicated that they have reservations about the proposed creation of a new offence and would only further comment when the draft bill is in place. 


Reasons against the creation of the proposed offence

12.

The lack of particularity meant that the admissibility of the evidence of other acts of intercourse, apart from those charged, could not be properly determined in accordance with established principles. 

13.

The accused would be denied the opportunity to test the credit of the complainant by reference to any precise time or surrounding circumstances.  The accused may not be in a position that permits him or her to properly defend a serious allegation that carries a severe penalty.

14.

It is important that an accused knows the foundation of a charge when he puts forward a defence.  An accused may be subjected to unfairness and embarrassment if called upon to meet a charge of one offence based upon evidence of the commission of multiple offences.

15.

It is a general principle that there should be one trial for one offence which enables the jury to focus on the single offence as the basis for a conviction or acquittal of the offence charged.  The principle makes for certainty in the conviction or the acquittal and this goes to the availability of a plea of autrefois convict (the defendant has been convicted of this offence already and should not be convicted twice) or autrefois acquit (that the defendant has already been acquitted of that offence and should not be tried again) on a subsequent prosecution for the same offence.

16.

The proposed creation of a new offence, when viewed together with the fact that a child’s evidence, even in sex offence cases, is no longer required to be corroborated, would work to the serious detriment of a defendant.

Reasons in support of the proposed creation of the offence

17.

Child victims present special problems.  To expect a child to remember dates and times of repeated incidents of sexual abuse over a long period is an unrealistic expectation; and more unrealistic as the child is younger and the period of abuse longer.  The pressure to remember such specifics results in the inconsistency in the child’s evidence encountered regularly by prosecutors.  

18.

Therefore, unless a solution is available, it is precisely the group that is more at risk and that requires most protection, that would be the least protected.  Children need and deserve particular protection in the field of sexual relations because they are physically and emotionally dependent and not yet fully or psychologically mature.

Comments

19.

The objective of legislating to enable easier prosecution of child molesters will be carefully balanced with the rights of defendants.  The Administration is confident that the judges will, as at present, act impartially to protect the interests of all parties, including those of the defendant.  The Administration has obtained a legislative slot on 4 July 2001 to introduce an amendment to the Crimes Ordinance for the proposed creation of the new offence.

20.

Any comments on the proposed creation of the new offence by the end of December 2000 will be appreciated. 
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