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Consultation Paper on the

Draft Hague Convention on International Jurisdiction and

Recognition and Enforcement of Judgments

in Civil or Commercial Matters
Summary

1.

A Special Commission of the Hague Conference on Private International Law has been convened, with the principal task of producing a draft Convention on International Jurisdiction and Recognition and Enforcement of Judgments in Civil or Commercial Matters. This paper sets out the more important provisions of the draft Convention discussed so far by the Special Commission and seeks comments from interested parties, by the end of March 1999.

2.

The draft Convention will be submitted for consideration by members of the Hague Conference in due course. The Special Commission has not yet completed its work. The draft clauses and options reported in this paper and reproduced in the Appendix are subject to change.

3.

If the Convention is adopted by the Hague Conference, a decision regarding its application to Hong Kong will be taken only after the Government has considered the views of interested parties, including the two legal professional bodies, and made an assessment of the provisions of the finalised Convention.  As Hong Kong is represented at the Special Commission, the Department of Justice is now seeking comments on the draft clauses and the subjects discussed in this paper.

4.

Comments may be addressed to the International Law Division, Department of Justice, 7th Floor, Main Wing, Central Government Offices, Lower Albert Road, Hong Kong (fax no. : 2877 2130) before 31 March 1999. Inquiries on this subject should be directed to Mr Frank Poon (tel: 2810 2754) of the International Law Division, Department of Justice.

Background

 AUTONUM 

A Special Commission has been convened by the Hague Conference on Private International Law to study the question of jurisdiction and recognition and enforcement of judgments in civil or commercial matters and the feasibility of introducing an international convention on the subjects. One of the principal objectives of such a  Convention would be to bring about increased certainty on important issues relating to international litigation and to prevent duplication of effort, costs and procedures.

 AUTONUM 

The Special Commission has been asked to examine and make recommendations on the nature and substantive scope of the Convention; grounds of jurisdiction which might be included in the Convention; other grounds of jurisdiction; (prohibited) grounds of jurisdiction which should NOT be used as bases of general jurisdiction; the application of jurisdictional rules; the recognition and enforcement of judgments; and the procedure for recognition and enforcement. 

 AUTONUM 

Three meetings of the Special Commission have been held. They took place in the Hague in June 1997, March 1998 and November 1998, each lasting about two weeks. Discussions were based on a draft document prepared by the Secretariat of the Hague Conference and the meetings were chaired by Mr T. B. Smith, Q.C. of Canada, supported by Rapporteurs and Secretariat staff. The next meeting of the Special Commission is scheduled for June 1999 and is expected to be the final meeting before a diplomatic conference is convened to consider and, if appropriate, adopt  the draft Convention.

Hong Kong’s Participation

 AUTONUM 

Membership of the Hague Conference on Private International Law is limited to States. Prior to the transition, Hong Kong’s interests in the Hague Conference were represented by the United Kingdom. Subsequently the Government of the Hong Kong Special Administrative Region (“HKSAR”), with the permission of the Central People’s Government under Article 152 of the Basic Law, sent a representative to join the PRC delegation at the third meeting (November 1998) of the Special Commission. It is envisaged that a representative from the HKSAR Government will continue to participate in the work of the Special Commission until the conclusion of its work.

 AUTONUM 

Currently, the question of jurisdiction in international litigation involving foreign parties, or property located abroad, or a tort or contract with a foreign element, is determined by the courts in Hong Kong applying private international law rules developed under the common law. Several regional international conventions have been concluded on the subject of jurisdiction and enforcement of judgments (for example the Brussels Convention and the Lugano Convention) but they are not applicable to Hong Kong. Upon the conclusion of the proposed Hague Convention, the HKSAR may seek to have it applied to Hong Kong under Article 153 of the Basic Law, irrespective of whether or not the Convention is applied to the Mainland.  In common with the other Hague Conventions, it is expected that the Convention, in its final form, will allow a member State to apply the Convention to its entire territory or part only of its territory.
 AUTONUM 

The Government will consider the question of application of the Convention to Hong Kong after making an assessment of the impact of the provisions of the finalised Convention on the legal system of Hong Kong and considering the views of interested parties, including the two legal professional bodies. Legislation on jurisdiction and enforcement of judgments may have to be amended or introduced in the event that the Convention is applied to Hong Kong.

Draft Clauses

 AUTONUM 

The Appendix to this paper is extracted from a document prepared by the Drafting Committee of the Special Commission at the conclusion of the last meeting (November 1998) reflecting the more significant issues discussed. In many instances, the draft clauses represent compromise between members of the Special Commission who represent different legal systems that are found in member States of the Hague Conference. However, the draft clauses should by no means be regarded as finalised.  At this stage, many square brackets can be found in the draft articles. They represent proposals, alternatives and options which have been discussed in the Special Commission.  The contents of the square brackets will be further discussed in future meeting(s) of the Special Commission.
Major Issues

Simple, Double or Mixed Convention

 AUTONUM 

One of the preliminary issues discussed by the Special Commission is the nature and form of the Convention. One option is a “simple” Convention.  A “simple” convention would merely deal with recognition and enforcement of judgments and not therefore be concerned with matters of jurisdiction. It would leave the issue of jurisdiction to be dealt with indirectly by the court in which an application to enforce a foreign judgment was made. A second option, a “double” convention, on the other hand, would deal with both the question of direct jurisdiction and that of recognition and enforcement of judgments.

 AUTONUM 

With a double convention, it would be possible to determine from the text whether or not a particular court had jurisdiction over a case, because such a convention would contain an exhaustive list of grounds upon which a court could exercise jurisdiction. These grounds would be the only authorised grounds. Any jurisdictional grounds outside the list would be regarded as prohibited grounds. A double convention would thus leave parties to the convention with no discretion in relation to the exercise of jurisdiction. A judgment given on the basis of one or more authorised grounds would be recognised or enforced by parties to the convention, subject to compliance with procedural formality, whereas a judgment given on a prohibited ground would not be recognised or enforced. In theory, the latter category of judgments should not exist because a case should not have been allowed to proceed if it was not founded on an authorised ground of jurisdiction.

 AUTONUM 

A third option is a “mixed” convention. This would specify the authorised grounds of jurisdiction as well as the prohibited grounds of jurisdiction. But it would leave individual jurisdictions with the ability to exercise jurisdiction under their domestic law on grounds which were not found in the lists of authorised or prohibited grounds in the convention. All parties to the convention would recognize and enforce judgments rendered under one or more of the authorised grounds, and refuse to do so for judgments rendered under any of the prohibited grounds. But a State to which such a Convention applied would be allowed to exercise jurisdiction under a ground not included in the list either of authorised or of prohibited grounds in the convention, and would also have a discretion regarding the recognition and enforcement of judgments which had been rendered under a ground not included in either list.

 AUTONUM 

The Special Commission has been proceeding on the basis that the final Convention will be either a double or a mixed convention. The idea of a single convention was discarded as it leaves too much uncertainty with regard to jurisdiction. This has also been identified as the major reason for the failure of the 1971 Hague Convention on Recognition and Enforcement of Foreign Judgments.

 AUTONUM 

There have been discussions on this important subject in the past three meetings of the Special Commission but no consensus has been reached. European jurisdictions practising civil law are the main proponents of a double convention. Proponents of  a mixed convention are led by the US which has stated that for constitutional reasons, it cannot participate in a double convention. The drafting or existence of certain provisions of the convention, e.g. on forum non conveniens and lis pendens, (see paras 18 and 19 below) will also depend on the outcome of this debate.

Grounds of Direct Jurisdiction

 AUTONUM 

Articles 3-5 lay down the grounds for general jurisdiction. These grounds are based on the habitual residence of the defendants, agreement of the parties in relation to choice of court and appearance of the defendants without contesting jurisdiction. There is a consensus in the Special Commission that effect should be given, as far as possible, to the choice of court agreed by the parties to litigation.  It should also be noted that exclusive jurisdiction is presumed if the parties have agreed that a court in a particular State shall have jurisdiction (Article 4(1)).

 AUTONUM 

Direct jurisdiction in contracts and torts is provided for in Articles 6, 9 and 10. In contract, jurisdiction may be based upon the habitual residence of the plaintiff AND one or more of the connecting factors in Variant 1 of Article 6. In tort, jurisdiction is given to the court located where the act or omission that caused the injury occurred.  Article 9 specifically confers jurisdiction on the courts of a place where a branch or an agent of the defendant is situated.

Intellectual Property

 AUTONUM 

Despite the territorial nature of intellectual property (IP) rights, it has been proposed that provisions be included in the draft Convention which would allow a court outside the jurisdiction where the IP rights are registered to make determinations concerning the status and validity of the registration and the rights arising from it provided that the effects of such determinations are limited to the parties to the disputes.  Furthermore, such determination would not affect the validity of the registration of the IP rights in the jurisdiction of registration. A relevant question is whether such a judgment could be enforced in other contracting parties. It should be noted that at this stage the question is still under consideration and it is expected that the subject will need to be further discussed in the next meeting of the Special Commission.

Interim Protective Measures

 AUTONUM 

The meetings have identified interim protective measures as important safeguards in relation to preservation of assets and property which might be the subject of dispute or enforcement proceedings. The major issues are (1) how are interim measures to be defined; (2) which court should have jurisdiction to order interim measures and (3) whether or not provisions should be built into the Convention to enable interim measures ordered by one court to be recognised and enforced in another jurisdiction. Articles 14 and 25 contain partial answers to the above questions.

Prohibited Grounds of Jurisdiction

 AUTONUM 

Prohibited grounds are sometimes referred to as “exorbitant grounds” of jurisdiction and are now listed in Article 20. At this stage, the list is not definitive and it has also not been decided whether such a list should be exhaustive. If not, should it be left to the discretion of each jurisdiction to supplement the list? The decision in this regard would be affected by the important question of whether the draft Convention should be a double or a mixed Convention (see paras 8-12 above).

Exceptions to Direct Jurisdiction - Lis Pendens and Forum Non Conveniens

 AUTONUM 

The meetings have considered the question of whether or not the Convention should contain provisions relating to lis pendens and forum non conveniens. Rules on lis pendens seek to resolve the issue of which court should exercise jurisdiction when litigation involving the same parties and issues has already been initiated in a foreign court. Forum non conveniens rules in the Convention would provide a uniform basis for a court to exercise its discretion to stay a case (i.e. suspend consideration of it) on the ground that the court was not a suitable forum to deal with the case.

 AUTONUM 

Neither the need for such rules, nor the content of clauses giving effect to any such rules, have been decided, pending resolution of the important question whether the draft Convention should be a double Convention or a mixed Convention. The need and the scope for such clauses would be reduced if the Convention were a double Convention, because in that event the authorised bases for exercising jurisdiction would be exhaustively set out in the Convention and a court would not be able to exercise jurisdiction on a ground which was not authorised by the Convention. The various forms that these rules might take can be found in Articles 23 and 24 in the Appendix. As drafted, Article 24 is expressed to be optional i.e. a contracting party to the Convention might be allowed to decline to adopt the rules when ratifying the Convention. The optional nature of this Article is still being considered by the Special Commission and opinions among members varied to a great extent.

Protective Jurisdiction

 AUTONUM 

“Protective jurisdiction” may be summed up in the form of a question: should certain classes of litigants, by virtue of the fact that they may be regarded as “weaker parties”, be entitled to enjoy the benefit of one or more “favourable fora”, which would not otherwise have been available to them? For example, should a consumer be able to sue a supplier of goods or services in a jurisdiction merely on the ground that he is habitually resident in that jurisdiction? If he is allowed to do so only because he belongs to the “consumer” category of litigants, he may be said to be able to claim the benefit of “protective jurisdiction”. The meetings at the Hague have identified three possible categories of such litigants. They are consumers, employees and holders of insurance policies. No conclusions have been reached as regards the need for such a clause in the Convention and the matter will be further discussed in the next meeting.

Recognition and Enforcement

General

 AUTONUM 

The proposed grounds for refusal of recognition and enforcement of judgments can be found Article 27. The grounds listed would be exhaustive. Article 27(3) expressly prohibits review of the merits of the original decision. A special safeguard is proposed for default judgments; a default judgment would not be recognised or enforced unless the defaulting party had had sufficient opportunity to present a defence (Article 28). Article 31 bis also makes provision for legal aid to be granted in respect of enforcement action.

Excessive Damages

 AUTONUM 

The majority of the members of the Special Commission are very concerned about judgments which may be considered to be excessive. Judgments of this nature usually include punitive damages, or non-compensatory damages. The general consensus is that recognition and enforcement of non-compensatory damages should be restricted. It has been suggested that non-compensatory damages may be dealt with as a separate head of public policy so that a party to the Convention could invoke public policy as a ground to refuse to enforce a judgment which was non‑compensatory in nature.  This proposal does not command wide support. The current proposal on non-compensatory damages is set out in Article 32 bis, which provides that non-compensatory damages may be recognised to the extent that similar or comparable damages could have been awarded in the jurisdiction where enforcement is sought.

Final Clauses

 AUTONUM 

These clauses have not been discussed in detail.  However, it is expected that there will be provisions allowing the Convention to be applied to individual territorial units within a State party, and to units of a State having different legal systems from each other.  It is possible that “federal” clauses may be included to provide that the rules in the Convention would not apply between individual territorial units within a State party.  Finally it is also likely that the Convention would apply as between two State parties only if they have both indicated acceptance of each other’s declaration.
Views and Comments

 AUTONUM 

Views and comments on the Draft Convention are now invited. They will be taken into account in formulating the Hong Kong SAR’s position on the various issues in preparation for the fourth meeting of the Special Commission to be held in June 1999, and in considering whether any Convention that may be adopted should be applied to the HKSAR.

 AUTONUM 

Comments on any matter relevant to the proposed Convention will be welcome, including the following points referred to in this consultation paper : -

-
whether the Convention should be a “simple”, “double” or “mixed” convention (paragraphs 8 - 12)

-
the grounds of direct jurisdiction (paragraphs 13 - 14)

-
whether there should be provisions on jurisdiction relating to determination of intellectual property rights (paragraph 15)

-
interim protective measures/relief (paragraph 16)

-
prohibited grounds of jurisdiction (paragraph 17)

-
whether there is a need for rules on lis pendens, forum non conveniens and protective jurisdiction (paragraphs 18 - 20)

-
enforcement of judgments awarding excessive/non-compensatory damages (paragraph 22)

 AUTONUM 

Views and comments may be addressed to the International Law Division, Department of Justice, 7th Floor, Main Wing, Central Government Offices, Lower Albert Road, Hong Kong (fax no. 2877 2130) before 31 March 1999. Inquiries on this subject should be directed to Mr Frank Poon (tel: 2810 2754) of the International Law Division, Department of Justice.

International Law Division

Department of Justice

January 1999
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HAGUE CONFERENCE ON PRIVATE INTERNATIONAL LAW

Selected Clauses of a Draft Convention

on International Jurisdiction and Recognition and Enforcement

of Foreign Judgments in Civil and Commercial Matters

CHAPTER I
SCOPE OF THE CONVENTION

Article 1
Substantive scope
1.
This Convention applies to civil and commercial matters.

2.
The Convention does not apply to the following matters -

a.
civil status and legal capacity of natural persons;

b.
maintenance obligations;

c.
matrimonial property regimes [and other rights and obligations arising out of marriage];

d.
wills and succession;

e.
insolvency, composition or analogous proceedings;

f.
social security;

g.
arbitration and proceedings related thereto;

[h.
questions of administrative law;]

i.
taxation and customs;

[3.
A dispute is not excluded from the scope of the Convention by the mere fact that a governmental agency or other governmental instrumentality is a party to the proceedings.]

[4.
The Convention applies to disputes within its scope of application regardless of the nature of the body exercising judicial authority on behalf of the State.]

CHAPTER II
GROUNDS OF JURISDICTION

Article 3
Defendant’s forum
Subject to the provisions of this Convention -

a.
a natural person may be sued for any claim in the courts [of the Contracting State] [of the place] where that person is habitually resident [, or, if the habitual residence cannot be determined, where that person is domiciled];

b.
a legal entity may be sued for any claim before the courts [of the Contracting State] [of the place] where it has been incorporated or formed, or where it has its central management, or, if that place cannot be determined, the place of its principal activity.

Article 4

Choice of court
1.
If the parties have agreed that a court or courts of a State shall have jurisdiction to settle any dispute which has arisen or may arise in connection with a particular legal relationship, that court or those courts shall have exclusive jurisdiction unless the parties have agreed otherwise.

2.
Such agreement shall be valid as to form, if it was entered into -

a.
in writing or by any other means of communication which can be evidenced by a text; or

b.
orally and confirmed in writing or by any other means of communication which can be evidenced by a text; or

c.
in accordance with a usage which is regularly observed by the parties; or

d.
in accordance with a usage of which the parties were or ought to have been aware and which is regularly observed by parties to contracts of the same nature in the particular trade or commerce concerned; or

[e.
in accordance with any other form accepted by the court seised].

3.
Reservation of protective forum - to be decided.

4.
Reservation of exclusive jurisdiction - to be decided.

[5.
Where such an agreement designates a court or courts of a non-Contracting State, courts in Contracting States shall [decline jurisdiction] or [suspend proceedings] [unless the court or courts chosen have themselves declined jurisdiction].]

Article 5

Appearance by the defendant
1.
Subject to the provisions of this Convention, a court has jurisdiction if the defendant proceeds on the merits without contesting jurisdiction.

2.
Variant 1

The defendant has the right to contest jurisdiction.  Without prejudice to provisions of the law of the forum allowing more time, this right shall be exercisable

[Option 1
-
within a reasonable time after the commencement of the proceedings].

[Option 2
-
at least up to the time of the first defence on the merits].


Variant 2

The defendant has the right to contest jurisdiction not later than the time of the first defence on the merits.

Article 6

Contracts
Variant 1
A plaintiff may bring a claim, in matters relating to contracts, in the courts of a Contracting State if -

1.
the plaintiff’s habitual residence or seat is located in that State; and

2.
the defendant engaged in activity in that State that constituted a significant step :

a.
in the creation of the contract obligation on which the claim is based, such as solicitation of business, or

b.
in the defendant’s preparation to perform the obligation on which the claim is based; or

c.
in the performance of the obligation on which the claim is based.

Variant 2
1.
A plaintiff may bring a claim, in matters relating to contracts, in the Contracting State in which the obligation in question was to be performed under the terms of the contract, provided that a significant part thereof was in fact performed.  If the claim is based on several obligations, the principal obligation shall be determinative.

2.
The preceding paragraph shall not apply where the obligation in question is to pay for goods or services.

Article 9

Branches
The Plaintiff may bring a claim in the courts of a Contracting State in which a branch, agency or other establishment [, or an employee or other representative] of the defendant is situated or has acted for or on behalf of the defendant in conducting regular commercial activity, including promotional activity directed at that State or the sale of goods or provision of services in that State, provided that the action is based on a claim that related to such activity.

Article 10

Torts or delicts
1.
The plaintiff may commence an action based on a claim in tort or delict in the courts of the Contracting State -

a.
in which the act or omission of the defendant that caused the injury occurred, or

b.
in which the injury arose, provided that the defendant could reasonably foresee that the activity giving rise to the claim could result in such injury in that State, including activity through commercial channels known by the defendant to extend to that State.

2.
The plaintiff may also commence an action in accordance with the preceding paragraph when either the act or omission, or the injury is threatened.

[3.
If an action is commenced in a jurisdiction other than that where the act or omission that caused the injury occurred or where the defendant is habitually resident or has its seat, the court shall have jurisdiction only in respect of the injury that occurred in that State.]

Article 14

Provisional and protective measures
1.
A court that is seised or is about to be seised of proceedings on the merits and which has jurisdiction under the Convention has jurisdiction to take provisional or protective measures [in connection with those proceedings].

2.
A court of the place where property is located has jurisdiction to take provisional or protective measures in respect of that property.

[Article 20

Examples of prohibited grounds of jurisdiction
1.
General jurisdiction of a State over the defendant may not be based exclusively on one or more of the following [in particular] -

a.
the presence in the territory of the State of property belonging to the defendant, [or the seizure by the plaintiff of property situated there];

b.
the nationality of the plaintiff;

c.
the nationality of the defendant;

d.
the domicile, habitual or temporary residence of the plaintiff within the territory of the State;

e.
the carrying on of commercial or other activities by the defendant within the territory of the State;

f.
the service of a writ upon the defendant within the territory of the State [with the exception of actions based on a violation of human rights protected by international conventions];

g.
[a unilateral specification of the forum by the plaintiff];

h.
[the declaration of enforceability or registration of a judgment].

2.
Unless otherwise provided in the present Convention, the grounds under paragraph 1, sub-paragraphs b, c, d, f and g may not also serve as grounds to establish special jurisdiction.]

Article 23

Lis pendens
Option I
1.
When an action having the same subject matter is already pending between the same parties in the court of another Contracting State, the court second seised shall stay the case if it is to be expected that the court first seised will, within a reasonable time, render a decision capable of being recognised under this Convention in the State of the court second seised.

2.
The court second seised shall decline jurisdiction as soon as it is presented with a decision rendered by the court first seised which complies with the requirements for its recognition or enforcement under this Convention.

[3.
Variant 1

For the purposes of the preceding paragraphs, a court is seised when an application has been made before it and the document instituting the proceedings or an equivalent document has been duly served on the defendant.


Variant 2

For the purposes of this Article, a court is deemed to be seised at the date on which the document instituting the proceedings or an equivalent document is filed with the court, provided that the document is received within fifteen days (from the date of filing) by the authority or person responsible for service.  Failing this, the court is deemed to be seised when service is effected.


However, if the document must be served before being filed with the court, the court is deemed to be seised at the date on which the document instituting the proceedings or an equivalent document is received by the authority or person responsible for service, provided that the document is filed with the court within fifteen days of receipt by the plaintiff of proof of service.  Failing this, the court is deemed to be seised when the document is filed.]

[Option II
1.
If the court first seised determines that the court second seised in another Contracting State has jurisdiction and is [manifestly] more appropriate to resolve the dispute, it may suspend proceedings and direct the party concerned to request the court second seised to exercise its jurisdiction in place of the court first seised.

2.
In determining the appropriateness of a forum the courts concerned will consider all relevant factors and in particular -

a.
the distance between the habitual residence, or the seat of each of the parties and the court seised;

b.
the nature and location of the evidence capable of contributing to the resolution of the dispute and the procedure necessary to obtain such evidence.

3.
The courts seised may proceed to an exchange of views.

4.
If the court second seised determines that it has jurisdiction and accepts jurisdiction in place of the court first seised, the latter shall decline jurisdiction.

If the court second seised refuses to exercise jurisdiction, the court first seised shall revoke the suspension of the proceedings.

[5.
Such procedure shall not have the effect of allowing a party to invoke a limitation period [time bar] with respect to a claim which was not subject to such limitation when it was pending before the court first seised.]]

[Article 24

Declining jurisdiction (optional provision)
Variant 1
I.
In the absence of an express choice of court by the parties [or an exclusive jurisdiction], a court of a [Contracting] State having jurisdiction under the provisions of the Convention may, [by way of exception and] at the request of any party at an early stage of the proceedings, suspend consideration of the case [or decline jurisdiction] if it considers that another [Contracting State] court has jurisdiction and would [clearly] [manifestly] be better placed in the particular case to try the dispute and to promote the ends of justice.

II.
In deciding whether to suspend consideration [or decline jurisdiction], the requested court shall consider [the following factors] [all the relevant factors, including in particular the following] -

a.
the balance of convenience for the parties to the proceedings [and their witnesses] having regard in particular to :

-
the availability and situation of the evidence and the location of the parties and the witnesses,

[-
the language of the witnesses and the documents in the proceedings,]

-
the likely relative speed and cost of proceedings in the two courts;

b.
whether one court and not the other will be applying its own law;

c.
the desirability of avoiding a multiplicity of legal proceedings and the risk of conflicting decisions;

d.
how far the litigation has progressed in the other court;

e.
the enforceability of any decision which may result; and

f.
the relative strengths of the connections with the two courts of the parties and the dispute.

[III.
The requested court may consult with the other court, while fully respecting the rights of the parties, before deciding whether to suspend [or decline jurisdiction] in favour of that court.]

[IV.
The requested court [shall] [may] require the defendant to give such undertakings as meet the ends of justice, including an undertaking that he will not rely on a period of limitation or prescription having expired.]

[V.
If the requested court decides to suspend [or decline jurisdiction] in favour of the courts of a non-Contracting State it may order the defendant to lodge security in the requested court in an amount to satisfy any judgment of the other court in favour of the plaintiff and to cover the costs.]

[VI.
The requested court shall decide on the question whether to suspend [or decline jurisdiction] without [undue] delay.]

VII.
In the event that the other court does not assume jurisdiction, the requested court shall [revoke the suspension of the case and] proceed to consider the case.

VIII.
In the event that the other court assumes jurisdiction, the requested court may decline jurisdiction.

(The following paragraph could be included in the Chapter on Recognition and Enforcement)
IX.
A decision may not be refused recognition or enforcement on the ground that the court addressed takes the view that the court of origin should have declined jurisdiction.

Variant 2
No provision permitting the judge to decline jurisdiction.]

CHAPTER III
RECOGNITION AND ENFORCEMENT

Article 25

The notion of decision
1.
The rules of this Chapter shall apply to all decisions given by [the courts of] a Contracting State, irrespective of the name given by that State to the decision.

2.
They apply also to -


[a.
decisions which order provisional or protective measures and]


 b.
an award of judicial costs or expenses [even if such award does not proceed from a court], provided that it relates to a decision which may be recognised or enforced under this Convention.

Article 26

General rule
1.
A decision rendered in a Contracting State shall be recognised in another Contracting State if it is final in the State or origin.

2.
To be enforceable in the State addressed, a decision must be enforceable in the State of origin.

Article 27

Grounds for refusal of recognition and enforcement
1.
Recognition or enforcement of a decision may however be refused -

a.
if the decision was rendered by a court not having jurisdiction under this Convention,

[b.
if proceedings [between the same parties and] having the same subject matter are pending before a court of the State addressed and those proceedings were the first to be instituted,]

c.
if the decision is irreconcilable with a decision rendered [between the same parties], either in the State addressed, or in another [Contracting] State, provided that in the latter case the decision is [capable of being] recognised or enforced in the State addressed,

d.
if recognition or enforcement of the decision would be manifestly incompatible with the public policy of the State addressed.

2.
In questions relating to the jurisdiction of the court of origin, the authority of the State addressed shall be bound by the findings of fact on which that court based its jurisdiction [unless the decision was given by default].

3.
Without prejudice to such review as is necessary for the purpose of application of the preceding provisions, there shall be no review of the merits of the decision rendered by the court of origin.

Article 28

Decisions rendered by default
A decision rendered by default shall not be recognised or enforced unless the defaulting party has had, in the circumstances, sufficient time and opportunity to present his defence.

Article 29

Documents to be filed
1.
The party seeking recognition or applying for enforcement shall furnish -

a.
a complete and certified copy of the decision;

b.
if the decision was rendered by default, the original or a certified copy of a document establishing that the document which instituted the  proceeding or an equivalent document was brought to the knowledge of the defaulting party;

c.
all documents required to establish that the decision is final in the State of origin and, as the case may be, that the decision is enforceable in that State;

d.
if the authority addressed so requires, a translation of the documents referred to above, made by a person so qualified to do so.

2.
No legalisation or other like formality  may be required.

3.
If the terms of the decision do not permit the authority addressed to verify whether the conditions of this Convention have been complied with, that authority may require the production of any other necessary documents.

Article 30

Procedure
1.
The procedure for the recognition, declaration of enforceability or registration for enforcement of the decision is governed by the law of the State addressed.  The authority addressed shall act expeditiously.

2.
If the decision contains provisions which are severable, one or more of them may be separately recognised, declared enforceable or registered for enforcement.

Article 31

Costs of proceedings
No security, bond or deposit, however described, shall be required by reason only of the nationality or habitual residence of the applicant [in a Contracting State] to guarantee the payment of judicial costs or expenses.

Article 31 bis
Legal aid
Variant 1
A party granted legal aid in the State of origin shall be extended such aid under equivalent conditions [to the most favourable extent] provided by the law of the State addressed in any proceedings for the recognition or enforcement of a decision.

Variant 2
Persons habitually resident in a Contracting State shall be entitled, in proceedings for the recognition or enforcement of decisions in another Contracting State, to legal aid under the same conditions as apply to persons habitually resident in the requested State.

[Article 32 bis
Damages
1.
In so far as a decision awards non-compensatory damages, it shall be recognised at least to the extent that similar or comparable damages could have been awarded in the State addressed.

2.
a.
[In exceptional cases] when the debtor, after proceedings at which the creditor has the opportunity to be heard, satisfies the authority addressed that in the circumstances, including those existing in the state of origin, [grossly] excessive damages have been awarded, recognition may be limited to a lesser amount.


b.
In no event shall the authority addressed recognise the decision in an amount less than the amount of damages which that authority could have awarded in the circumstances, including those existing in the state of origin.

3.

References in this Article to damages include, where appropriate, judicial costs and expenses.]
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