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Independent surveys place Hong Kong in the leading rank of the world's most liberal economies.  By value of international trade it is also in the top ten economies.  It is a founder member of the World Trade Organisation – and because of the amount of of its international trade Hong Kong, China (to use its correct title in WTO) is among the largest contributors to the budget of the WTO.

In these circumstances therefore, Hong Kong has every reason to maintain a close interest in developments in the WTO and to participate in its activities, including the procedures for resolving disputes between WTO members. Hong Kong and its officials have experienced in one way or another most of the stages of the dispute settlement process.  The following comments are based on personal observations (both direct and indirect) of that experience.  They do not in any sense set out to describe official views of the government in Hong Kong.

But before looking at this experience of the WTO's dispute settlement system, it may be helpful for those who are not familiar with Hong Kong’s constitutional position, to recall how it is able to participate. It is a member of the WTO despite the fact that it is not a state, but a Special Administrative Region of China. There are two legal aspects to this situation.


First, on the international law plane, Hong Kong is able to be a member of the WTO because the WTO itself does not restrict membership to states.  A number of international organisations have rules which permit non-state entities to be members.  In the case of the WTO, Hong Kong is able to participate because it is a separate customs territory with full autonomy in the conduct of its external commercial relations (GATT Art. XXVI.5(c)).


Second, under the constitutional arrangements for Hong Kong made by the People’s Republic of China, and as provided for in the treaty concluded by China with the United Kingdom in 1984 on the question of Hong Kong, the Hong Kong Special Administrative Region (“SAR”) is authorized to participate on its own in many international activities - including the activities of international organisations such as the WTO.  Indeed, the Hong Kong SAR Government has its own trade missions, including one at Geneva (the seat of the WTO). These constitutional matters are provided for in the Basic Law of the Hong Kong SAR.


Article 116 of the Basic Law, in addition to providing for Hong Kong to be a separate customs territory, states: "The Hong Kong Special Administrative Region may, using the name "Hong Kong, China", participate in relevant international organizations and international trade agreements ....... such as the General Agreement on Tariffs and Trade ......".


And under Article 151: "The Hong Kong Special Administrative Region may on its own, using the name "Hong Kong, China", maintain and develop relations and conclude and implement agreements with foreign states and regions and relevant international organizations in the appropriate fields, including the economic, trade, financial and monetary, shipping, communications, tourism, cultural and sports fields."


These two Articles are extremely important. They give Hong Kong the autonomy to determine, amongst other things, its own trade policy and to conduct external trade affairs on its own.  And they enable the Government in Hong Kong to enter into binding international agreements on trade, finance, commerce and so on without any further authorisation being required.  Furthermore, Article  156 permits the Hong Kong SAR, as necessary, to establish its own economic and trade missions abroad.
Hong Kong and WTO dispute settlement


It is not the task of this paper to describe the dispute settlement system.  But some of its features deserve mention so as to put Hong Kong's experience of the system into context.

The present arrangements came into effect in 1995, under the Dispute Settlement Understanding.  An important institutional feature of the previous system was the formation of panels to hear complaints. It still is. But changes introduced in 1995 provide a faster and more effective means of resolving trade disputes between WTO members. The present arrangements achieve this, in spite of introducing an avenue of appeal, by imposing a timetable on the process and by making the adoption of decisions (of a panel or of the Appellate Body) effectively automatic. 

The Dispute Settlement Body


The Dispute Settlement Body (“DSB”) consists of all the WTO members, with the task of supervising the dispute settlement system. In particular it is required to appoint panels and, in the absence of consensus to the contrary, to adopt decisions of panels and of the Appellate Body.  Before the present dispute settlement system was established, a consensus was required before a panel report could be adopted.  The Dispute Settlement Understanding has turned this around and provides that a panel report, or an Appellate Body report, must be adopted unless the DSB decides by consensus not to adopt it.  This change in the procedure for the adoption of Panel and Appellate Body reports has undoubtedly enhanced the effectiveness of the dispute settlement mechanism, and reinforced the concept of a rule-based system with consequent benefits to parties who feel they need to resort to it.

The Appellate Body


The Appellate Body was a new creature of the system established in 1995.  The more notable features of proceedings before the Appellate Body include the following -

(a)
the whole atmosphere of the proceedings is distinctly that of litigation (rather than negotiation) between the parties, presided over by a tribunal that engages with the parties in oral exchanges on points that concern it;

(b)
the Appellate Body invites, and relies upon, arguments based upon general principles of international law;

(c)
the process to appeal is swift – normally only 60 days is permitted from notice of appeal to the report of the Appellate Body;

(d)
the time available for the actual hearing before the Appellate Body may be very limited, having regard to the number of parties and of issues that may be involved;

(e)
the parties may choose to be represented by their trade officials, by their own "in-house" lawyers, or by privately engaged lawyers.

The past few years have seen substantial use being made of the appeal procedure.  The Appellate Body has established its authority and earned respect.

The Hong Kong SAR and WTO cases


Hong Kong has not found itself the subject of complaints before the Dispute Settlement Body of the WTO.  This is not surprising, in view of its open trade policy. But under the rules governing disputes, a WTO member can intervene as a third party in disputes between other members. And Hong Kong has been a third party in three cases, where it had an interest in certain important systemic trade issues raised in those cases.  The three cases were - 


The Shrimp-Turtle case


The Turkey Quantitative Restrictions (Quota) case.


The US Section 301 case.


The first two cases went to appeal. In all three cases Hong Kong made submissions to the original panels and, for the two cases that were the subject of appeal, also to the Appellate Body.

The Shrimp Case


The Shrimp case concerned certain measures adopted by a WTO member (the USA) to restrict the importation of shrimp from a number of shrimp exporting WTO members, with the aim of protecting endangered species of turtle.  The systemic issue that attracted Hong Kong to become a third party was whether the application of those measures was consistent with WTO principles that prohibit arbitrary and discriminatory import restrictions.
 The Turkey Quantitative Restrictions Case


The Turkey Quantitative Restrictions case arose out of the introduction of restrictions on textile imports by a WTO member (Turkey) on the ground that the restrictions were needed in order to comply with obligations arising from its entry into a customs union or free trade area with the EU. This meant that WTO members which were not parties to the customs union or free trade area were, as a result of its formation, worse off than before in terms of market access. This raised a question of principle that led to Hong Kong's participation as a third party in the proceedings.
The US - Section 301 Case


The third case in which Hong Kong was a third party was the US - Section 301 case.    Hong  Kong's   interest   concerned   the relationship between the dispute settlement mechanism established by the WTO Agreement, which is binding on WTO members, and the way in which the domestic law of a WTO member (the US Trade Act 1974) provided for unilateral action to be taken by that member against its trade partners.  The systemic question concerned whether such domestic legislation was compatible with the obligations under the WTO Agreement, and whether the legislation could be challenged through the Dispute Settlement system.

Assessment of system


These three cases illustrate the shift that took place with the introduction of the present dispute settlement system in 1995, to a rule-based rather than a power-based, system.  The most powerful economies and economic groupings can be engaged by the less powerful, in a dispute resolution system that produces a result according to the independent application and interpretation of legal rules to which they have all previously agreed.


From Hong Kong’s perspective, the system is working well.  It has not done away with the resolution of disputes by consultation. Consultations are still an important part of the process before a panel can be formed.  In fact, a majority of cases in which consultations are requested do not even reach a panel – which suggests that the parties conclude that their differences can be overcome without the need for a contest.  About 60 panels have been established since 1995.  In several cases, the parties did not pursue the proceedings; but over 30 panel reports have been adopted (others are pending) and the great majority of the decisions have been, or are being, implemented where implementing action is required.


But there is room for improvement of the system.

Areas for review


At the conclusion of the Uruguay Round, a decision was taken by Ministers to invite the ministerial conference of the WTO to complete a full review of the dispute settlement rules and procedures within four years after entry into force of the WTO agreement.  The review was completed in July 1999, but members were unable to reach an agreement on the steps to be taken thereafter.  The outcome of the review remains to be resolved.


One of the subjects that will need to be addressed concerns the procedures to be followed when a successful party to a dispute contends that steps taken by the unsuccessful party to implement the decision are inadequate.  Article 21.5 of the Dispute Settlement Understanding provides for such a dispute to be referred back to the original panel, to report within 90 days whether there has been a failure of implementation. Article 22.2, on the other hand, provides for the Dispute Settlement Body to suspend concessions enjoyed by the party in default, within 30 days of the expiry of the time for implementation. It is not spelt out how much of the procedure that governs the initial dispute has to be followed again if there is a dispute over implementation, or what exactly the relationship is between the two provisions.


Another possible area of change would be to give members who are not parties to a current dispute earlier access to any dispute proceedings that are instituted, so that they may join in as third parties if they have an interest in doing so.

Resources


The WTO dispute settlement has its own features which distinguish it from other forms of domestic or international dispute resolution.  The institutions of the system itself - not least the panels - need human and financial resources to enable the system to operate.  And WTO members need access to expertise for advice and assistance in order to be able to participate in the system.

Apart from paying its contribution to the WTO budget, Hong Kong supports the system in other ways.  It has provided a chairman of the Dispute Settlement Body.  It has also provided several panel members - including the chairman of the panel in the Banana Case.  (It has been said that Hong Kong produces panel members more than it produces cases.)


A different, but important, initiative for supporting the dispute settlement system was a proposal by some members of the WTO, including Hong Kong, for the establishment of a WTO law resource centre in recognition of the needs of developing economies.  This has led to Hong Kong becoming a founder member of the Legal Advisory Centre on WTO Law.  Despite its name, the Centre is not a part of the WTO and it is funded by an independent foundation. The main goal of the Centre is to strengthen the legal capability of developing and least developed WTO members in the context of WTO dispute settlement, so that they can better protect their interests under the WTO Agreement.

The Centre will organise regular seminars on WTO jurisprudence. It will also provide legal advice on WTO law and will support developing members in the conduct of WTO dispute settlement proceedings.  It will also provide opportunities for internships for officials dealing with WTO legal issues.


At the same time. The government in Hong Kong is increasing its own capabilities in this area.  In addition to using consultants, we are developing our own in-house knowledge and competence. A series of  seminars has been organized by the Department of Justice (International Law Division) and the Trade Department, for lawyers, trade officials and many others.  We also are looking at how best to maintain a command of the jurisprudence emerging from WTO cases. 

Government Procurement Agreement


The WTO's Government Procurement Agreement (“GPA”) is a "plurilateral" agreement. This distinguishes it from most of the agreements under the WTO - the so-called "multilateral" agreements - that are automatically binding on all WTO members.  The GPA is optional.  Hong Kong is a party to it.


The purpose of the GPA is to ensure that the procurement of goods and services by governments is conducted in a way that does not discriminate against foreign suppliers and is transparent.  A party to the GPA may utilise the WTO’s dispute settlement system and request a panel to look into any breach of the provisions of the GPA by another party.  That procedure is not, however, available to suppliers who are aggrieved by what they believe is a breach of the requirements of the GPA.  So the GPA requires each party to establish a domestic procedure to enable the award of government contracts to be challenged by unsuccessful suppliers.


Hong Kong has established its own 12-member "Review Body for Bid Challenges" to hear complaints. The Rules of the Review Body provide for a panel of three persons to be established if an inquiry is required into a complaint.  In that event, the rules provide for the procuring entity to lodge a written response to the complaint, and for a hearing.  The Review Body has the power to order corrective measures, or compensation for costs incurred by the unsuccessful supplier.  It can order "rapid interim measures", which may include the suspension of the procurement process or other steps with the aim of preserving commercial opportunities.


One challenge that was initiated in Hong Kong under these procedures failed at a preliminary stage because it was outside the remit of the Review Body.  In another case, the award of a government contract that was challenged was reviewed by the procuring agency itself, which set aside the award without going to a full hearing.  There has not so far been a fully contested bid challenge.  But it can be expected that suppliers will make increasing use of the domestic bid challenge system as they become more familiar with the Review Body and its rules.

Concluding remarks


From these remarks it can be seen that Hong Kong, in keeping with its position as a leading centre of international trade, is an active and supportive member of the WTO.  It is committed to participating fully in the work of the organisation and fostering its development - including the dispute settlement procedures.
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