PAGE  
2

The Continuity of Hong Kong’s Legal System

Speech by the Secretary for Justice, Ms Elsie Leung,
at the Asia-Pacific Society, Oxford University,

            on Sunday, 4 March 2001           

Ladies and Gentlemen,


 
I was greatly honoured to be invited to visit this world-famous centre of learning, and to address the Asia-Pacific Society.  Although this society was formed only in June 1999, I note that it has already organised talks by several very distinguished speakers, including the Chinese ambassador.  I am sure that the society will play an important role in developing better understanding between East and West.

2. 

Many people in Hong Kong have strong links with Oxford University, and I have no doubt that new links will continue to be forged.  Hong Kong’s constitutional ties with the United Kingdom have ended; but educational, cultural and personal ties continue to create a special relationship between the two jurisdictions.

3.   
My own professional qualification as a solicitor was obtained in this country – before law degrees could be obtained in Hong Kong.  The fact that, with an English qualification, I could practise as a lawyer in Hong Kong was a reflection of the great similarity between the two respective legal systems.  Before Reunification in 1997, Hong Kong’s legal system was based firmly on the English common law, and was rightly regarded as one of the cornerstones of Hong Kong’s success, freedoms, and way of life.

Joint Declaration

4.  
But the constitutional link with Britain, which underpinned Hong Kong’s legal system, was coming to an end.  Over a two-year period, from September 1982 to September 1984, talks were held between the Chinese and British governments on the future of Hong Kong.  They culminated in the Sino-British Joint Declaration, signed on 19 December 1984.

5.  
That historic document was based on the vision of ‘one country, two systems’.  It was hailed around the world as a model for the peaceful resolution of an international problem left over from the past.

6.  
Except in relation to defence and foreign affairs, Hong Kong was promised a high degree of autonomy.  Its social and economic systems were to remain unchanged.  Its status as a free port and a separate customs territory were to be retained.  The Hong Kong SAR was to have independent finances and the Central People’s Government would not levy taxes on the SAR.

7.  
So far as the legal system was concerned, the Joint Declaration provided that the Hong Kong Special Administrative Region would be vested with independent judicial power, including that of final adjudication.  It stated that the laws then in force would remain basically unchanged.  There were also specific guarantees relating to the legal system, including guarantees of

(

an independent judiciary with security of tenure,

(
the use of the English language, in addition to Chinese, in the courts,

(
reliance on precedents from other common law jurisdictions,

(
an independent public prosecution service,

(
the continuing ability of overseas lawyers and law firms to practise in Hong Kong,

(
a Hong Kong based Court of Final Appeal, to replace the Privy Council in London as the final appellate court for Hong Kong, and

(
a guarantee that the International Covenant on Civil and Political Rights as applied to Hong Kong shall remain in force and shall be implemented through the laws of the Hong Kong Special Administrative Region.
The Basic Law

8.  
The Joint Declaration operates only at the international level.  It was necessary for its provisions to be translated into domestic law that would be binding within the People’s Republic of China, including the Hong Kong SAR.  This was achieved, after a 5-year drafting and consultation process, when the Basic Law of the Hong Kong SAR was enacted by the National People’s Congress and promulgated on 4 April 1990.

9.  
It is important to appreciate that this Basic Law is a national law, that applies in all parts of the PRC.  The establishment of special administrative region, governed by a law enacted by the National People’s Congress, is expressly authorised by Article 31 of the PRC Constitution.
10.  
The Basic Law for the Hong Kong SAR repeated the guarantees contained in the Joint Declaration that I have mentioned.  The stage was set for the resumption of the exercise of Chinese sovereignty over Hong Kong on 1 July 1997.

Reunification

11.  
As the time for Reunification approached, the eyes of the world focused on Hong Kong.  Predictions of the fall of Hong Kong were rife.  There were prophecies of the loss of freedoms, the suppression of democracy, the curtailment of a free press and the end of the common law system.  These predictions and prophecies all proved false.  Hong Kong remains as free today as it ever was.
Domestic law

12.  
Hong Kong continues to be a common law jurisdiction.  On the first day that the SAR courts opened in July 1997, the validity of all common law offences was challenged.  It was argued that they no longer applied in Hong Kong.  I am happy to report that this challenge was rejected by the Court of Appeal.  Article 8 of the Basic Law expressly provides that the laws previously in force, including the common law, shall be maintained, except for any that contravene the Basic Law, and subject to any amendment by the legislature of Hong Kong.
13.  
So far as Hong Kong’s statute law is concerned, Article 160 of the Basic Law provides that, upon the establishment of the Hong Kong SAR, the laws previously in force in Hong Kong shall be adopted as laws of the Region, except for those which the Standing Committee of the National People’s Congress declares to be in contravention of the Basic Law.
14.  
In February 1997, the Standing Committee of the National People’s Congress, acting under Article 160 of the Basic Law, adopted all the laws previously in force, save for 24 Ordinances which were found (in whole or in part) to contravene the Basic Law.  This means that the common law principles, and nearly all the 600-odd Ordinances, that were previously in force, continue to apply in the Hong Kong SAR.  These include our fully justiciable Bill of Rights Ordinance, which pre-dated the UK’s Human Rights Act by seven years.
The Judiciary

15.  
So far, I have been emphasizing the continuity of the law.  What about the courts and the judges?
16.  
Article 81 of the Basic Law provides that the judicial system previously practised in Hong Kong shall be maintained except for those changes consequent upon the establishment of the Court of Final Appeal of the Hong Kong SAR.  The establishment of the Court of Final Appeal, and the appointments made to it, have I believe been an unqualified success.  The permanent judges of the CFA have undoubted wisdom, integrity and independence.  And the non-permanent judges, one of whom sits in every case, include lawyers of the highest international standing.  Among them are three Law Lords from this country – Lord Nicholls, Lord Hoffman and Lord Millett - and retired Chief Justices of Australia and New Zealand.

17.  
The jurisdiction and procedures of the Court of Final Appeal were modelled on those of the Judicial Committee of the Privy Council.  The system of appeals therefore follows a familiar path, but litigants now benefit from the fact that the highest appellate court is now in Hong Kong, not on this side of the world.
18.  
The other courts and tribunals that were previously in existence were re-established on 1 July 1997.  The only changes that took place were the re-naming of certain of those courts.
19.  
The continuity of the judiciary was achieved on 1 July 1997 when the Chief Executive, acting in accordance with the recommendations of the independent Judicial Officers Recommendation Commission, re-appointed all judges who were in service on the previous day.  Many of these are expatriate judges whose nationality is immaterial to their continuing employment.  Most of the judges retiring after the 1 July 1997 served well beyond their retirement age.  The only judges who must be Chinese citizens are the Chief Justice of the Court of Final Appeal and the Chief Judge of the High Court.
Bilingualism in the law

20.  
Until 1989, laws were promulgated in Hong Kong only in English.  Since then, laws have been enacted in both English and Chinese languages.  The official translation of all pre-existing legislation into Chinese was completed by May 1997.  Until comparatively recently, the Hong Kong courts operated only in the English language, and evidence given in Cantonese had to be translated.  The process of using Chinese language in the courts has been a gradual one, and started in the magistracies in 1974.
21.  
The increasing use of Chinese as an official language both in and outside the courts is of immeasurable value to the community.  It removes a language barrier, helps to de-mystify the law and promotes the ideal that the law belongs to the people.  But great care has been taken to ensure that the quality and integrity of the legal system are not compromised by the use of the Chinese language.  The majority of cases decided in the higher courts are still heard in English.  Our links with other common law jurisdiction are therefore well maintained.  The development of bilingualism in no way prejudices English-speaking individuals or businessmen that make Hong Kong their home or business-centre.
International Rights and Obligations

22.  
Hong Kong is, of course, an international business and financial centre.  It benefits from many international agreements, which play a vital role in facilitating its legal and commercial links with the international community.
23.  
About 200 multilateral international agreements continue to apply to the Hong Kong SAR, and were unaffected by the Reunification.  These include agreements in the fields of civil aviation, merchant shipping, private international law, protection of labour standards, and customs cooperation, etc.  They also relate to many international organisations in which Hong Kong participates, such as the World Trade Organisation, the Asia Development Bank, the World Health Organisation, and the World Intellectual Property Organisation.  
24.  
The six major UN treaties on human rights, including the International Covenant on Civil and Political Rights, all continue to apply to Hong Kong.  And Hong Kong continues to report to the UN treaty-monitoring bodies in respect of them.
25.  
Reunification did, however, mean that the SAR had to build up its own bilateral agreements.  The British bilateral agreements that previously applied are no longer applicable.  In accordance with the Basic Law and with the authorisation of the Central People’s Government, the SAR is able to negotiate and conclude bilateral agreements in areas such as air services, investment promotion and protection, surrender of fugitive offenders, mutual legal assistance, and transfer of sentenced persons.  A number of bilateral agreements have already been concluded.  Negotiations are continuing with additional partners in order that a reasonably comprehensive framework of bilateral agreements can soon be in place.
Continuity and change

26.  
The impact of Reunification on the legal system therefore is a mixture of continuity and change.  The system is essentially the same, but is underpinned for the first time by a written constitution.  The judiciary is essentially the same, but is headed for the first time by a local Court of Final Appeal.  Legislation and litigation are essentially the same, but bilingualism has taken hold for the first time.  Our multilateral international agreements remain firmly in place, but we have to build up our bilateral agreements.
27.  
That mixture of continuity and change is reflected in legal developments since Reunification.  I would like to outline two significant developments – constitutional litigation and the right of abode issue.
Constitutional litigation

28.  
As I mentioned earlier, the fact that we now have a written mini-constitution – the Basic Law – enables litigants to challenge legislation, and government administrative action, on the basis that it is unconstitutional.  This is a process that is well known in many jurisdictions, but is new in Hong Kong.
29.  
Since Reunification, there have been several court challenges to the constitutionality of items of legislation.  For example two years ago, two individuals were prosecuted for desecrating the national flag and the regional flag by publicly and wilfully defiling them.  The defendants claimed that the offences with which they were charged contravened freedom of expression, which is guaranteed by the Basic Law.  The case went all the way to the Court of Final Appeal, which held in December 1999 that the offences were a justifiable restriction on freedom of expression.  The court emphasised that they only banned one mode of expressing a message, and did not interfere with the freedom to express the same message, by other modes.  In the particular case, we used for the first time a ‘Brandeis brief’ – an idea we borrowed from the American system in order to provide the court with materials to reflect social factors in constitutional cases, and to assist the court to decide what is public order or ‘ordre public’.
The right of abode issue

30.  
The most controversial litigation since Reunification has been related to the right of abode cases.  The Basic Law specifies who has the right of abode in Hong Kong, and the Immigration Ordinance contains further provisions on this issue.  Some individuals brought proceedings, claiming that provisions in the Immigration Ordinance which denied them the right of abode were inconsistent with the Basic Law.  The government opposed this claim and was largely successful at first instance and in the Court of Appeal.  However, in January 1999 the Court of Final Appeal upheld the claim and struck down relevant provisions in the Immigration Ordinance.  In doing so, it interpreted one article in the Basic Law in a way that was inconsistent with a Sino-British agreement on the meaning of the equivalent provision in the Joint Declaration.
31.  
The decision caused great concern to the government and to the community.  It was estimated that, as a result of the decisions, an additional 1.67 million people from the Mainland would be entitled to settle in Hong Kong within the next decade or so.  The demand in education, housing, social and medical services would be a colossal burden on the government if our population were increased by 25% within 10 years.  
32.  
There was strong community call for this position to be altered.  However, there were only two ways of achieving this.  One was to seek an amendment of the Basic Law by the National People’s Congress, under Article 159 of the Basic Law.  The other was to seek an interpretation of the relevant articles in the Basic Law by the Standing Committee of the National People’s Congress.  Article 158(1) of the Basic Law expressly provides that the power to interpret the Basic Law is vested in that Standing Committee.
33.  
Since what was in issue was the true legislative intent of the relevant provisions in the Basic Law, the Administration eventually approached the NPCSC to interpret those provisions.  The interpretation given by the Standing Committee in June 1999 differed from that of the Court of Final Appeal.  As a result the immigration legislation could be enforced as originally intended.  However, the interpretation did not affect the rights of the parties to the proceedings before the Court of Final Appeal, or the rights of those whom the government promised would be treated in the same manner as those parties.  As a result, more than 3,600 people have continued to benefit from the ruling by the Court of Final Appeal.
34.  
I will not pretend that this solution was not controversial.  But I do not accept that either the rule of law or the independence of the judiciary was undermined as a result.  I would emphasise that the Standing Committee of the National People’s Congress has power under the Constitution of the PRC to interpret laws but, insofar as HK’s concern, it can only interpret the Basic Law and not laws enacted in Hong Kong or common law principles.  Moreover, the question whether the Standing Committee’s Interpretation will apply to a particular future case; what the Interpretation means; and what is the effective date of the Interpretation are all questions to be decided by the courts of Hong Kong.  I would add that six senior retired judges have publicly expressed their view that judicial independence has not been affected by these events.
35.  
Nevertheless, the SAR Government hopes that it will not in future be faced with a problem of the magnitude of the right of abode problem that can only be solved by an approach either to the National People’s Congress or its Standing Committee.
An assessment

36.  
It is now nearly four years since Reunification.  How successful has been the transition of Hong Kong’s legal system?  In my view, it has been an unqualified success.  All the fundamentals of the system remain in place; the rule of law, the independence of the Judiciary, the application of common law principles, and justiciable human rights guarantees.
37.  
If you would prefer a second opinion on this, let me quote some official British statements.  The British Foreign Secretary presents six-monthly reports on Hong Kong to Parliament.  The latest report contains the following statements.
‘Three years after the creation of the Hong Kong Special Administrative Region (SAR) under Chinese sovereignty, we continue to believe that the values of the Joint Declaration have been generally well protected and upheld by the Central People’s Government in Beijing and by the Hong Kong SAR Government.’

‘Hong Kong’s essential freedoms nevertheless remain intact, and both the Central People’s Government and the Hong Kong SAR Government show commitment to making a success of “One Country, Two Systems”.’

The European Commission’s second annual report on Hong Kong was published in May 2000.  It commented on some difficulties in Hong Kong in 1999 but concluded that the “One Country, Two Systems” principle “remains intact and is generally working well”.

38.  
With regard to the Standing Committee’s Interpretation of Basic Law provisions relating to the right of abode, both the British Foreign and Commonwealth Office and the Parliamentary Select Committee on Foreign Affairs have taken the same supportive view.  They have both accepted that that Interpretation was a necessary measure, but consider that such an Interpretation should be sought only in limited and exceptional cases.  That is the same as the SAR Government’s position.

39.  
The right of abode issue is an important illustration of what ‘One Country, Two Systems’ means.  It shows how the Basic Law, promulgated by the highest organ of power of the PRC under the civil law system, can interface with Hong Kong’s domestic laws, made under the common law system.  It also demonstrates how a problem within ‘One Country’ can be positively resolved without either of the two different legal systems derogating from their fundamental principles.

40.  
On the subject of ‘One Country, Two Systems’, different views have been expressed over how this can best be implemented.  In broad terms, the interests of China and the interests of Hong Kong are identical, for example, the need to protect our sovereignty, to develop the economy and democratization etc.  The Basic Law has already provided for our high degree of autonomy by specifying the matters which are within the Central People’s Government’s responsibility and those which are within the SAR Government’s responsibility, and how such autonomy is to be exercised.  The interest of Hong Kong is best served by strictly adhering to the Basic Law in the exercise of our autonomy, and resolving any conflict of views through consultation conducted with mutual respect and mutual understanding.  It is internationally accepted that, in the 3-3/4 years since reunification, both the Central People’s Government and Hong Kong have acted strictly in accordance with the Joint Declaration, and that the Central People’s Government has not interfered with the administration of Hong Kong.

Looking to the future

41.  
And what of the future?  Hong Kong cannot afford to rest on its laurels.  We must ensure that our legal system is capable of meeting the challenges of legal practice, and the needs of Hong Kong society, in the 21st century.  With this in mind, a Consultation Paper on Legal Education and Training, produced by two eminent Australian consultants, was issued in September last year.  The paper raised fundamental questions about all aspects of legal education and training and called for responses.  Over 50 submissions were received.  The consultants are now considering these and expect to publish their final report in a few months’ time.

China’s accession to WTO

42.  
Another development which will have a profound impact on Hong Kong is China’s proposed accession to the WTO.  Hong Kong must surely be the best base for multi-national companies, if they wish to take advantage of the opportunities that will open up.  And Hong Kong law firms are surely best placed to offer legal services to those developing Mainland markets because of our language and cultural similarities.

43.  
Some law firms already have offices in the Mainland.  But their operations are restricted in many ways – particularly by the ‘one firm, one office’ rule.  There are encouraging signs that these restrictions will be lifted.  It is also proposed that Hong Kong lawyers can be registered in the Mainland as Hong Kong Law Lawyers; can then be employed by a Mainland law firm to practise Hong Kong law; and after a number of years would be allowed to become partners.

44.  
It has recently been announced that people from Hong Kong will be allowed to sit the National Lawyers Examination, with a view to becoming qualified as Mainland lawyers.  Many people in Hong Kong are likely to enrol for this examination.  Expertise in Mainland law will grow rapidly in the SAR.  There will be a wider pool of Mainland law experts in private practice, which will create more competition and higher standards.  It will therefore be easier for residents and international businesses to obtain cost‑effective and expert services relating to Mainland laws in Hong Kong.  That said, Hong Kong lawyers must equip themselves with higher standards and more efficient services, since merely acting as an intermediary will no longer suffice.  With globalization of legal services, overseas clients will be looking for value-added services and will not be using Hong Kong as merely a stepping stone into the Mainland market.

Conclusion

45.  
In the last few years, Hong Kong has, along with other Asian communities, suffered from a downturn in its economy.  However, there are signs that we are now recovering and our economic fundamentals remain strong.

46.  
Underpinning our economy, and all aspects of life in Hong Kong, is the rule of law.  As one academic commentator has recently said –

‘Where is Asia’s bright light?  Hong Kong.  Why does it shine so?  The rule of law.’

The SAR Government fully understands the importance of the rule of law and is committed to safeguarding it.  It is perhaps the most important legacy left behind from the colonial era.  We treasure it.

47.  
In conclusion, I would emphasize that the implementation of the concept of ‘One Country, Two Systems’ is by no means an easy task.  It is unprecedented.  The wisdom, patience and constant perseverance of both the Central People’s Government and Hong Kong people are needed to make it a success.  But the determination is there, and I have no doubt that it will succeed, and that it will serve as a model for the solution of many a problem left over from history. 
