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Speech by the Secretary for Justice, Ms Elsie Leung,

at Conference “Civil Justice Reforms – 
the shape of things to come”
on Monday, 18 March 2002

Excellence in Legal Services

Ladies and Gentlemen,



Today’s conference is a timely and welcome contribution to the debate on Civil Justice Reform.  We are still within the consultation period for proposals made by the Chief Justice’s Working Party.  The discussion today could therefore help to shape opinions on the way forward.
2.  
Civil Justice Reform is one of several initiatives currently taking place in the legal field.  Other initiatives include a comprehensive review of legal education and training, a pilot scheme on family mediation, reconsideration of the ban on conditional fees, and a proposed survey of the community need for legal services.  What these initiatives have in common is a desire to improve our legal system in order to meet new challenges.  I would identify three particular challenges that face us.

The challenges
3.  
The first is to meet rising community expectations in relation to access to justice and legal services.  Hong Kong people are now better educated, more aware of their rights, and more prepared to fight for them than ever before.  They rightly expect access to justice, and they rightly expect their lawyers to provide a cost-effective and professional service.
4.  
The second challenge is to develop Hong Kong as a centre for the resolution of international disputes.  With China’s entry to the WTO, the number of disputes with a foreign element arising in the Mainland will mushroom.  We should try to persuade the parties to international agreements to choose Hong Kong law as the law of the contract, or to choose Hong Kong as the place where disputes will be resolved – whether by litigation or arbitration.  In order to do so, we must be able to demonstrate that our legal system offers not only a just resolution, but also one that is swift and cost-effective.
5.  
The third challenge is to ensure that our lawyers can compete with the best in the world when offering services here or in the Mainland.  The days when the majority of Hong Kong lawyers could prosper mainly from conveyancing work are over.  The legal profession must re-tool itself and develop expertise in new areas, such as I.T., telecommunications and competition law.  If our lawyers fail to do so, there will be no shortage of foreign lawyers who will take over this work, both here and in the Mainland.

The foundations

6.  
Fortunately, we can build on firm foundations – the rule of law, an independent judiciary, a strong and independent legal profession and our globally recognised common law system.  In addition, we have an internationally renowned International Arbitration Centre, a clean government, excellent infrastructure, and linguistic and cultural advantages in dealing with Mainland issues.  We must nevertheless look critically at our system to see how we can best meet the three challenges I referred to.

The problem areas

7.  
Numerous shortcomings have been identified.  The Chief Justice’s Working Party refers to commonly held views that litigation is too expensive, too slow, incomprehensible to many litigants and too adversarial.  The Consultants’ Report on Legal Education and Training drew attention to many weaknesses in our system of legal education.  Moreover, it is commonly believed that there has been a significant decline in English language skills amongst those entering the profession.

8.  
Another development that has caused concern is the rise in unrepresented litigants.  Statistics show that, in the year 2000, 40% to 50% of High Court trials involved at least one such litigant.  It may be difficult for unrepresented litigants to cope with the complexities of court proceedings, and so there are concerns that neither the litigants nor the courts are well served by this situation.
The Solutions

9.  
In order to solve these and other problems, we need reforms on many fronts.  This is acknowledged in the Consultation Paper on Civil Justice Reform, which states as follows –
“it must be emphasised that changing the [High Court] rules alone cannot be a sufficient response.  The rules function within an institutional, professional and cultural framework which must undergo complementary and supporting changes if the reforms are to succeed.”
10.  
However, as I mentioned earlier this morning, there are many initiatives that are being taken in order to ensure that complementary and supporting changes do take place.
11.  
We propose to improve legal education and training by extending the LLB degree from three to four years, and by radically reforming the postgraduate professional training course.  Mediation and other forms of alternative dispute resolution are being developed as a means to divert many disputes away from the courts.  We are reconsidering the desirability of permitting conditional fee arrangements so that the sandwich class can have greater access to justice.  And an empirical study of how people in fact deal with their legal problems will help us to devise ways to assist them that are appropriate and timely.

12.  
The Chief Justice’s Working Party on Civil Justice Reform is to be commended for producing 80 proposals for change.  The organisers of today’s conference have wisely decided to concentrate on a few of the key proposals –case management, the use of experts, and alternative dispute resolution.  Not surprisingly, today’s speakers will be considering whether these proposals will work.

Expertise

13.  
One aspect that may be worth exploring, both in those specific contexts and more generally, is that of expertise.  As the environment in which lawyers, judges, arbitrators and mediators operate becomes increasingly technical and complex, there is a growing need for specialisation, expertise and standards of excellence.  Legal education and training must be a lifelong process.  The law faculties should begin this process by building firm foundations in academic knowledge and vocational skills.  These should prepare extrants to the profession for the types of challenges that the 21st century presents.

14.  
After qualification, continuous professional development is necessary.  Short updates on the law, of the type commonly provided, are useful but are not enough to produce real expertise.  For this purpose, more extensive courses in specialised areas of the law, or in legal practice skills are needed.  I am pleased to see that the universities and other course providers, including the Academy of Experts, are responding to this need.

15.  
The need for such courses will become all the more pressing if reforms in civil justice, alternative dispute resolution, and access to justice take place.  In order for these reforms to succeed, those involved in the new processes will need to excel in new skills.  Our judges will need to be experts in case management; our professional experts will need to provide their expert advice in accordance with new rules; and our mediators will need to be able to assist in resolving disputes in a wide range of specialised areas.

16.  
For these reasons, reform of the legal system should go hand-in-hand with reforms in legal education.  Today’s conference is a reflection of that fact.  It is co-sponsored by the Academy of Experts, a body dedicated to establishing and promoting high standards for experts.  And it focuses on specific areas of reform which call for standards of excellence.  I therefore commend the organisers for their initiative in offering this conference.  Finally, I hope that today’s discussions will be both stimulating and productive.

