Speech by the Secretary for Justice Elsie LEUNG Oi-sie at the
Seminar on Comparison between the Legal Systems 
of the Mainland and Hong Kong
on 19 November 1999

Chairman CHAN, friends in the legal profession, ladies and gentlemen,



I am glad to be here today to officiate at the seminar on “Comparison between the Legal Systems of the Mainland and Hong Kong”, organized by the Legal Education Trust Fund.  The seminar, with the participation of prominent academics and professionals in the legal sectors of the Mainland and Hong Kong, provides an invaluable opportunity to enhance communication and understanding between the two places.



The Legal Education Trust Fund was founded in 1988.  Its purpose is to promote legal education in the Mainland and Hong Kong and develop a pool of talents proficient in the laws of the two places, so as to facilitate exchanges and communication between legal sectors of the two places, and enhance mutual understanding for the implementation of “one country, two systems”.



Over the past decade, the Legal Education Trust Fund provided financial assistance to over a hundred legal scholars and legal workers from the Mainland to carry out topical research or study in Hong Kong for periods ranging from three months to one year.  It sponsored a number of topical researches on Hong Kong’s legal system undertaken by Mainland scholars in the Mainland and Hong Kong; conducted over 20 seminars and lectures to promote exchanges; financed training courses for Mainland legal personnel, introducing to them the legal and social circumstances of Hong Kong and fostering their understanding of the various systems adopted in Hong Kong.  It also published two essay collections about the legal systems of the Mainland and Hong Kong, and the civil service of Hong Kong.



The Legal Education Trust Fund has been working hard but at a low profile, shouldering the task of enhancing mutual understanding between the legal sectors in the Mainland and Hong Kong.  Its achievements are widely acknowledged.



Promoting communication between the Mainland and Hong Kong and enhancing mutual knowledge of each other’s legal system are one of the main tasks of the Department of Justice (D of J).  This has been laid down in the Policy Objectives of the Department of Justice this year.  I firmly believe in the importance of such mutual understanding.  Since many provisions in the Basic Law involve the mode of operation in the Mainland, a lack of understanding and knowledge of the two systems would not be conducive to the successful implementation of “one country, two systems” and the Basic Law, and is likely to result in misunderstanding and hinder the implementation process.



The D of J has started long ago to arrange Legal Study and Visit delegations for mutual visits with the Ministry of Justice in the Mainland.  Through visits to each other’s law courts, procuratorate, public security organs, judiciary and other relevant departments, mutual knowledge about the legal systems and the work involved is enhanced.  The D of J also organizes seminars and short courses on law in the Mainland.  For instance, the D of J and Shanghai Fudan University jointly hold regular short courses on China law, covering topics on the Mainland legal system and major legislations, such as the Constitution, Civil Law and Criminal Law, supplemented by visits to relevant political and legal organs.  Up to the present, over one hundred Government lawyers of the D of J have attended such courses.



To achieve more thorough mutual understanding and knowledge, the D of J has launched a number of programmes this year, including mock trials and courses held in Hong Kong for the Mainland legal officers.



Early this year, the D of J, Peking University and the Advocacy Institute of Hong Kong ran the first mock trial in Beijing to demonstrate criminal proceedings in Hong Kong.  There were also lectures and discussions about the special features of the criminal litigation in the two places.  Through the mock trial and seminar, the legal sectors of the two places made profound and extensive exchanges on the criminal litigation systems, so as to learn from each other.



The D of J has sought the approval of Zhongshan University to stage the second mock trial and in Guangzhou in the near future, so as to promote that form of exchange in Guangzhou for the exchange of views on the modes of litigation in Hong Kong and Guangzhou.



To promote better knowledge of common law among the Mainland legal personnel, the D of J arranged in September this year 11 legal members of staff from various organs and public institutions in the Mainland to attend a nine-month Postgraduate Diploma in Common Law programme in the Law Faculty of the University of Hong Kong.  Upon completion of the programme, they will be attached to various government departments and public institutions for about three months’ training.  They will learn about the implementation and operation of Hong Kong’s legal system through their attachments.



I believe that the above exchange programmes will not only promote communication between the two places, but will also enhance mutual understanding about the two legal systems and further strengthen co-operation.  These are beneficial to the long term development of both the Mainland and Hong Kong.



After the resumption of sovereignty, the implementation of “one country, two systems” and the Basic Law has brought about interactions between the legal systems of the Mainland and Hong Kong.  Apart from promoting mutual understanding, indeed, the two legal systems have to adapt to each other in practice.


Before the resumption of sovereignty, the reciprocal enforcement of arbitral awards between the Mainland and Hong Kong had been achieved through the New York Convention signed in 1958.  Since the resumption of sovereignty, this practice has become inapplicable.  According to Article 95 of the Basic Law, “the Hong Kong Special Administrative Region (HKSAR) may, through consultations and in accordance with law, maintain juridical relations with the judicial organs of other parts of the country, and they may render assistance to each other.”  On this premise, the HKSAR government signed a Memorandum of Understanding on the Arrangement for Reciprocal Enforcement of Arbitral Awards with the Supreme People’s Court in June this year.  This Memorandum is a judicial arrangement between the two different jurisdictions within one sovereign state, and the arrangements were agreed after full consideration of the similarities and differences between the legal systems of the Mainland and Hong Kong, and the actual circumstances.  I introduced the Arbitration (Amendment) Bill into the Legislative Council on 7 July to give effect to the contents of the Memorandum.  It is now in committee stage and hopefully will be passed shortly.


Before that, the Mainland and Hong Kong also signed a memorandum on the arrangement on reciprocal service of judicial documents in civil and commercial matters, and relevant rules had been amended accordingly.  The signing of these memoranda and the amendments to local legislation show that the principle of “one country, two systems” can be smoothly implemented only through mutual adaptation.


Finally, I would like to talk about the case involving breaches of the National Flag and National Emblem Ordinance and the Regional Flag and Regional Emblem Ordinance, heard by the Court of Final Appeal in late October.  The case occurred on the New Year’s Day last year.  The two defendants displayed defiled national flag and regional flag during a procession.  After unsuccessful attempts to persuade them to desist, the police arrested them and charged them with offences under the two ordinances.  The magistrate decided that they were guilty but the Court of Appeal reversed the judgment early this year.  The government subsequently lodged an appeal with the Court of Final Appeal.


The government’s argument is that Section 7 of the ordinances do not contravene the International Covenant on Civil and Political Rights.  The national flag is the symbol of our country’s dignity and the regional flag is the symbol of “one country, two systems”.  To protect the dignity of a country, it is reasonable to restrict the freedom of expression to a certain extent and there are precedents of such restrictions. For example, more than 10 countries, including Australia and New Zealand, have enacted criminal legislation for protection of their national flags.  Section 19(3) of the Covenant also stipulates that the rights to freedom of expression may be subject to certain restrictions necessary for the protection of public order and for respect of the rights of others.


Another argument put forward by the government is that section 7 of the National Flag and National Emblem Ordinance was enacted and implemented in Hong Kong in accordance with the Law of the People’s Republic of China on the National Flag and the Law of the People’s Republic of China on the National Emblem as listed in Annex III of the Basic Law.  Therefore, the HKSAR has a duty to abide by the national law, and this provision cannot possibly be a violation of the Basic Law.


I have mentioned the flag case in order to illustrate that the Basic Law has established a new blueprint for the constitutional order in Hong Kong, for the implementation of “one country, two systems”.  The legal system of the Mainland and its operation are involved in the new order.  In the flag case, we submitted a “Brandeis Brief” to the Court of Final Appeal to explain the meanings of reunification and sovereignty, and information on the symbolic implications of the national flag and the regional flag.  The case illustrates that the Basic Law enacted under the Mainland legal system can be linked up with the local common law.  It also shows that our legal system is developing continuously and is reaching a new stage.  Therefore, while we are working hard to uphold judicial independence and the rule of law in Hong Kong, I believe better communication between the two places and mutual understanding on each other’s systems will facilitate the implementation of “one country, two systems”.


In this seminar, we shall discuss the similarities and differences between the Mainland and Hong Kong in respect of their legal systems, judicial systems and laws in various areas like criminal law and commercial law.  I hope that you will discuss ardently and exchange ideas freely, so as to foster mutual understanding and contribute to the rule of law in our country and Hong Kong. 
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