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Annex

Detailed case submitted by the Law Society for

an amendment to the law regarding the execution of

conveyancing documents by corporations

(1)
A critique of Grand Trade

1.
The Law Society notes that, in Grade Trade Development Ltd v Bonance International Ltd [2001] 3 HKC 137, the Court of Appeal held that –
(a)
the mere affixing of the common seal of the company would not be sufficient to pass the legal title to the purchaser.  The court considered that the general rule, stated in Agar v The Official Manager of the Athenaeum Life-Assurance Society (1858) 3 CB (NS) 725, 756, that “a corporation is bound by an instrument under its seal, unless it can be shown that its execution was obtained by fraud, or there is some illegality in the transaction”, takes effect subject to the express provisions as to execution in the articles of association (at pp.147E-148B, 149C);

(b)
if the articles of association contain a deeming provision relating to use of the seal as in the present case, section 23 would only be applicable if, on its face, the instrument appears to be duly executed.  In the present case, the sealing provision of the company provides that, “Every document required to be sealed with the Seal of the Company shall be deemed to be properly executed if sealed with the Seal of Company and signed by the Chairman of the Board, or such person or persons as the Board may from time to time authorize for such purpose”.  Since it was common ground that the director signing did not purport to sign as chairman, the court considered that, unless there were specific words appearing on the face of the assignment indicating that the director was the person duly authorised by the board of directors, section 23 cannot apply and “the absence of the additional words indicating that the director was the person authorized by the board to sign” was fatal to the application of section 23 (at pp.141G-H, 149C-150D);

(c)
the court distinguished Registrar General v Northside Developments Pty Ltd (1988-1989) 14 ACLR 543, and held that the Turquand rule was not applicable on the basis that the signature of the director was not described as a person “duly authorized by the board”.  The court went on to say, “Any person, whether or not a director, could have been authorized by the board but as far as I am aware, there is no presumption that if the signatory is a director, he must have been duly authorized by the board.  What the position would have been had there simply been a signature without the description ‘director’ is a question that does not arise for decision” (at pp.151B-152D);

(d)
the court concluded that, “If a conveyancer is not able to show that a deed comes within either the terms of the articles of the company concerned or the provisions of s 20 of the Conveyancing and Property Ordinance (Cap 219), then he or she may be well advised to insert a special provision in the sale and purchase agreement relating to the deed in question” (at p.153B).

2.
The Law Society considers the judgment in Grand Trade to be incorrect for the following reasons (using the notation in paragraph 1 above) –
(a)
In the present case the articles of association provide that, “The Seal of the Company shall be kept by the Board of Directors and shall not be used except with their authority.”  The deed in question being sealed with the common seal of the company, it must on the face of it have been used with the authority of the board, there is therefore no reason for the company not to be bound by the deed.  The court did not consider the issue of estoppel.

(b), (c) and (d)
According to the judgment, a deed executed by a corporation would either have to comply with section 20 or the wording of the articles of association of the company would have to be followed by describing the signatory in exactly the same way as that provided in the articles of association, failing which section 23 will not be applicable.  The judgment has deprived section 23 of its legal effect for deeds executed by a corporation.  If (as the court considered) the description in the deed follows the exact wording of the articles of association, the deeming provision of the articles of association would apply and there is no need for the vendor to rely on the presumption under section 23.  If the execution of the document is in accordance with section 20 there is already an irrebuttable presumption, and, again, section 23 would not be applicable.  It follows that the legislative intent cannot be that postulated by the court.  The enactment of section 23 was intended to facilitate proof of execution of deeds by the parties.  The interpretation of section 23 in Grand Trade is unduly restrictive.

3.
The Law Society also considers that Grand Trade erred in the view that there is no presumption that a director signing was authorised by the board, and in excluding the Turquand rule on that basis.  It notes that in British Thomson-Houston Company, Limited v Federated European Bank, Limited [1932] 2 KB 176, which concerned the validity of a guarantee executed by a single director when the articles of association required any guarantee to be executed by two directors, the English Court of Appeal held (at p.180) that, “the articles of association of the defendant Company … confer upon the directors two powers: (1) to delegate to one or more of their number any of the powers of the board of directors and (2) to decide who shall sign contracts and other documents on the Company’s behalf.  Then Royal British Bank v Turquand and Mahony v East Holyford Mining Co. decided that if the articles of association give a power, persons dealing with the company, though they are deemed to have notice of the extent of the power, are not bound to inquire into what is called the “indoor management” of the company to see whether the power has been properly and regularly exercised with all the prescribed formalities, and if they find an officer of the company openly exercising an authority which the directors have power to confer upon him, they are relieved from the duty of further inquiry and are entitled to assume that the power has been regularly and duly conferred.”  Accordingly, it was held (at pp.181-182) that the signatory being held out as the chairman of the board was a person acting normally in the affairs of the defendant company.  The plaintiff was entitled to assume that the signatory was duly authorised to act for the company and the guarantee was held to be enforceable against the guarantor.

4.
The Law Society notes that British Thomson-Houston was approved and followed by the English Court of Appeal in Freeman & Lockyer (A Firm) v Buckhurst Park Properties (Mangal) Ltd [1964] 2 WLR 618, a case relating to the ostensible authority of a director.  The judgment in Grand Trade did not refute the possibility that the director may have been authorised to sign.  It is therefore difficult to see why the Turquand rule did not apply so as to validate the transaction.  The decision, if it stands, could upset a number of titles in cases where the company executing the (on this authority) defective deed has not only purportedly conveyed a property but also has received and disbursed the entirety of the purchase price.  However, even a successful appeal of the decision would ultimately resolve only that case and not the current situation faced by vendors.

(2)
Non-legislative solutions

5.
The Law Society has also explored possible non-legislative alternative solutions to the problem concerning Grand Trade and other cases and considers that they have the following practical difficulties.
(A)
Contractual provisions.  It has been suggested that a special condition to the effect that the purchaser shall accept that the deed as sealed with only one attesting signature was duly executed by the corporation should be inserted in the sale and purchase agreement.  This would alert the purchaser to the problem and give him a choice whether to accept the risk, which he could insure against.  The Law Society submits that this is not a viable solution for the following reasons –
(i)
the provisional agreement for sale and purchase, which is a binding contract, would already have been signed at the estate agent’s office before the parties instruct solicitors to prepare the formal agreement for sale and purchase.  If there is no condition in the provisional agreement for sale and purchase restricting the right of the purchaser to raise requisitions on documents executed by a corporation, the vendor would not have the right to insist on the inclusion of such provision in the formal agreement for sale and purchase;

(ii)
there is no reason for a purchaser to accept a clause in either the provisional agreement for sale and purchase and/or the formal agreement for sale and purchase restricting his right to raise requisitions or to accept a title which may not be perfect when he has agreed to pay the market price for the property;

(iii)
in most cases the title deeds would still be with the mortgagee bank, and the vendor’s solicitors, when preparing the agreement for sale and purchase, may not have the benefit of first perusing the title deeds in order to include a condition relating to the questionable deed in the formal agreement for sale and purchase;

(iv)
the purchaser’s solicitors would also be reluctant to advise clients to accept such a condition as banks may not agree to it and the client will be put in jeopardy if a mortgage could not be taken out to finance the purchase;

(v)
the solicitors acting for the bank will have difficulty in advising the bank to accept a lesser title.

(B)
Title insurance.  The Law Society considers that title insurance is not a practicable solution, since –

(i)
title insurance is not presently available and, even if it were, there is no established market in which the rate of premium and accessibility could be readily ascertained;

(ii)
obtaining title insurance would be time-consuming and it is likely that the premium would be expensive given the strictness of approach shown by recent authorities;

(iii)
it is not certain that banks would accept title insurance for such cases;

(iv)
title insurance may therefore be of little practical help, although in some cases the risk of challenge by a defunct company may be so remote that an insurer might be willing to issue a title guarantee and the vendor may be justified in requiring a special condition of sale qualifying the obligation to prove good title.

(C)
Rectification by the companies whose execution of the title deeds has been called into question.  The Law Society submits that this possible solution has the following difficulties –

(i)
some of the companies may now be defunct and the responsible person cannot be found;

(ii)
the difficulties will be the most acute where the relevant company acted as confirmor as there is no incentive for the company to do anything;

(iii)
the requisite board resolutions might have been lost or cannot now be found.

(3)
An analysis of the proposed section 23A

6.
The Law Society proposes that the Conveyancing and Property Ordinance be amended by the addition of a further presumption under a new section 23A in the following terms –
“23A
(1)
A deed or other instrument (whenever executed) relating to conveyancing purporting to be executed by or on behalf of a corporation aggregate shall be presumed, until the contrary is proved, to have been duly executed.

(2)
A party to a transaction relating to conveyancing shall neither be bound nor entitled to inquire as to the authority of the signatory or signatories to any such deed or instrument in any case where such signatory or signatories is or are (as the case may be) a person or persons who could according to the Articles of Association or other constitutional documents of the corporation in question have been authorised by that corporation and whether or not the source of the authority in question or the means by which it was purportedly conferred is described or alluded to in the deed or instrument in question.

(3)
A deed instrument or transaction shall be one relating to conveyancing for the purposes of this section if it relates to land or any interest in or over or covenant given or grant charge or other incumbrance made concerning land.”
7.
The Law Society has analysed the intended scope and effect of the proposed new section 23A as follows –

(A)
The proposed amendment would be restricted to the execution of conveyancing documents by corporations so that if the documents could be executed by the affixing of the common seal and signed by a single signatory (where, under the articles of association, a single signatory is allowed), it will be presumed that the deed has been duly executed, irrespective of the description in the deed, unless the contrary is proved.

(B)
As a matter of principle, the amendment should apply retrospectively as well as prospectively.  Since the presumption is only a rebuttable presumption, there is no legal justification for differentiating between past deeds and current deeds.  Under the existing law, even with the production of board minutes, a person acting in good faith will not be protected where, for example, forgery is involved.  In cases where no forgery is apparent, a party dealing with the company should not be required to produce board resolutions or other proof of authority when the company allows its common seal to be affixed to the document and the articles of association allow for a single signatory.  In such cases there is no reason why the Turquand rule should not apply and in fairness the company should not be allowed to assert that it was not bound by the deed, particularly when the purchase price and/or the requisite consideration has been received by company.  In practice, of course, the objections are raised not by the company but by a purchaser who is unwilling to accept what is in reality an unchallenged title.

(C)
The amendment would not be retrospective in any substantive sense.  It concerns ultimately the incidence and mode of how title is to be proved.  It will relate to proof of title in transactions which occur or are current at the date the amendment comes into effect.  As with all amendments affecting practice and procedure, it will apply to facts which antedate the amendment in question.  That is true of all legislation affecting evidence and modes of proof but this does not make the amendment in substance retrospective.  The amendment, if passed, will determine the proof which will then (not at some past date) be required to establish the validity of transactions which may have already occurred.

(D)
Conveyancing practice has in the past been based in good faith on the advice of the London QC (as conveyed to members of the profession in Law Society Circulars 105/90 and 172/90) who advised that the protection given by section 23 was more extensive than the subsequent authorities have established to be the case.  The proposed amendment seeks merely to restore the position to what the profession believed it to be in the light of the London QC’s advice and to validate transactions which might have been structured differently in the absence of that advice.
