LAW REFORM COMMISSION

REPORT ON HEARSAY IN CRIMINAL PROCEEDINGS

EXECUTIVE SUMMARY

Terms of reference

1. In May 2001, the Chief Justice and the Secretary for Justice
directed the Law Reform Commission:

"To review the law in Hong Kong governing hearsay evidence in
criminal proceedings, and to consider and make such
recommendations for reforms as may be necessary.”

2. A sub-committee was appointed under the chairmanship of the
Hon Mr Justice Stock to consider the subject. A consultation paper on
"Hearsay in Criminal Proceedings" setting out the sub-committee’s proposals
for reform of the law was published on 30 November 2005.

What is "the rule against hearsay"?

3. A simple explanation of the term "hearsay" would be that "when
A tells a court what B has told him, that evidence is called hearsay”.1 The rule
against hearsay renders hearsay evidence inadmissible in criminal
proceedings, unless it falls within one of the exceptions to the rule. The basis
for excluding hearsay evidence is the assumption that indirect evidence might
be untrustworthy and unreliable, particularly insofar as it is not subject to

cross-examination.

4. The rule excludes from the trial statements made outside the
courtroom where the purpose of adducing the statement is to prove the truth
of an assertion it contains. Thus, a statement by a police witness that: “The
victim told me that the car which struck him was green”, would be
inadmissible to prove that the car was in fact green.

Chapter 1 - Brief history of the hearsay rule

5. The need to exclude hearsay evidence was first recognised in
England in the thirteenth century. The rule continued to develop over the
years with the growing recognition of the need to ensure greater reliability of
testimony from witnesses. By the beginning of the nineteenth century, the
hearsay rule had become well established, and the emphasis shifted to

! R May, Criminal Evidence (Sweet & Maxwell, 3 edition, 1995), at 179.
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definition of its range and the creation of exceptions to the rule.? In this
second phase of development of the hearsay rule, two alternative approaches
competed with each other: one was that all hearsay should be excluded,
subject to inclusionary exceptions; while the other was that relevant evidence
should be admitted, subject to exclusionary exceptions.3 The former view
prevailed and led to the establishment of the present hearsay rule and the
creation of the various common law exceptions to the rule.

6. In England, the many criticisms of the hearsay rule in criminal
proceedings finally led to the enactment of the Criminal Justice Act 2003*
which reformed the hearsay rule and made hearsay evidence more freely
- admissible in criminal proceedings.

7. Reforms in Hong Kong have been introduced on a more ad hoc
basis, designed not to replace the common law rules but instead to co-exist
with them. The hearsay rule in Hong Kong civil proceedings, however, was
essentially abolished in 1999 following recommendations made by the Hong
Kong Law Reform Commission.®

Chapter 2 - Justification for the hearsay rule

8. A number of justifications for the hearsay rule have been
advanced over the years, and which of these is the preponderant one is a
moot point. It is probably safer to assume that a combination of reasons have
played their part in the rule’s development. The principal justifications put
forward are that:

> hearsay evidence is not the best evidence and is not delivered
on oath;

> the unavailability of the hearsay declarant means that the court
is unable to assess his demeanour and therefore his credibility;

> a hearsay declarant is unavailable for cross-examination; and

> the admission of hearsay in the prosecution’s case is antithetic
to an accused’s right to confront the witnesses against him.
Chapter 3 - The present law

9. The present law governing the admissibility of hearsay evidence
at criminal trials is set out in Subramaniam v Public Prosecutor.

C Tapper, Cross and Tapper on Evidence (Butterworths, 8th edition, 1995), at 566.

C Tapper, Cross and Tapper on Evidence (cited above), at 567.

The Criminal Justice Act 2003 (c44) received royal assent on 20 November 2003.

See The Law Reform Commission of Hong Kong, Report on Hearsay Rule in Civil Proceedings
(Topic 3), July 1996. Part IV of the Evidence Ordinance (Cap 8) deals with the admissibility of
hearsay evidence in civil proceedings. It was enacted by the Evidence (Amendment)
Ordinance 1999 (Ord. No. 2 of 1999), which was passed by the Legislative Council on 13
January 1999.
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"Evidence of a statement made to a witness by a person who is
not himself called as a witness may or may not be hearsay. Itis
hearsay and inadmissible when the object is fo establish the
truth of what is contained in the statement. It is not hearsay and
is admissible when it is proposed to establish by the evidence,
not the truth of the statement, but the fact that it was made. The
fact that a statement was made, quite apart from its truth, is
frequently relevant in considering the mental state and conduct
thereafter of the witness or of some other person in whose
presence the statement was made. 0

10. Generally, most hearsay involves statements that contain an
express assertion of facts by the original statement-maker. Implied assertions
of fact, however, also fall within the scope of the hearsay rule and are thus
inadmissible even if the evidence is cogent and reliable by everyday
standards. The House of Lords' decision in R v Kearley’ illustrates this point.
In that case the police arrested the defendant at his home after finding a small
quantity of drugs and stolen property. While the police were at the house, a
number of telephone calls were received in which the callers asked to speak
to the defendant and to be supplied with drugs. A number of persons wanting
to buy drugs from the defendant also called at the house while the police were
there. Kearley was charged with possessing drugs with the intention to
supply. The evidence of the calls and visits (as observed by the testifying
police officers) was tendered in evidence to prove the defendant's intention to
supply at the time he was found in possession of the drugs. The majority in
the House of Lords held that to use this evidence for this purpose would
infringe the hearsay rule. No distinction should be drawn between evidence
of words spoken by a person not called as a witness which are said to assert
a relevant fact by necessary implication and evidence of an express
statement asserting the same fact: both are hearsay and inadmissible.® In
Hong Kong, the Court of Appeal in R v Ng Kin-yee® "reluctantly" held that the
court was bound by the decision of the House of Lords in Kearley, which
continues to be the law and excludes from the court's consideration implied
assertions.

11. The hearsay rule does not apply to statements containing
information recorded by a machine. Photographs or thermometer readings,
for instance, are admissible as real evidence without infringing the hearsay
rule.

[1956] 1 WLR 956, at 970.

[1992] 2 AC 228 (HL).

R v Kearley , cited above, at 245.
[1994] 2 HKCLR 1.
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Common law exceptions to the hearsay rule

12. A number of common law exceptions to the hearsay rule were
developed over time to mitigate the sometimes harsh effects of a strict
application of the rule. Some of the major exceptions are set out below.

(i) Admissions and confessions of an accused

13. Evidence of a confession statement made by the accused to a
person in authority can be admitted in evidence where the prosecution has
proved beyond reasonable doubt that the statement was voluntarily made.
The confession can only be used against the accused who made the
confession and not against any co-accused.

(i) Co-conspirator's rule

14. Another exception is to the general rule that the confession
statement of an accused cannot be used against his co-accused in relation to
co-conspirators. Where any party to a conspiracy or joint-enterprise has
made an oral or documentary out-of-court statement in furtherance of the
conspiracy or joint-enterprise which implicates a co-accused, the statement is
admissible against both its maker and the parties to the joint-enterprise or
conspiracy.

(iii)  Statements of persons now deceased

15. Dying declarations The conduct or statement (be it oral
or in writing) of a victim who was under a settled, hopeless expectation of
death at the time when the statement was made or conduct performed is
admissible as evidence of the cause of the victim’'s death in the trial of a
person charged with murder or manslaughter.

16. Declarations in the course of duty Where an oral or
written statement was made by a person who was under a duty to do so
because of his occupation, trade, business or profession, the statement is
admissible for its truth when the person subsequently dies.

17. Declarations against proprietary interest A statement
made by a person of a fact which he knew to be against his pecuniary or
proprietary interest would, upon the death of the person, be admissible in
criminal proceedings as evidence of that fact.

(iv) Res gestae

18. The doctrine of res gestae was explained in R v Bond:.
"Evidence is necessarily admissible as to acts which are so
closely and inextricably mixed up with the history of the guilty act

itself as to form part of one chain of relevant circumstances, and
so could not be excluded in the presentment of the case before



the jury without the evidence being thereby rendered
unintelligible.""®

19. Unlike dying declarations, the doctrine of res gestae is not
confined to statements made by a person who subsequently dies and is
therefore unable to testify at trial. Evidence falling within the doctrine of res
gestae would not be disallowed merely because the declarant is still an
available witness at the time of trial.

(v)  Statements made in public documents

20. A statement made in a public document can be admitted as an
exception to the hearsay rule if it was made by a public officer' who was
under a duty to make inquiry or who had personal knowledge of the matters
stated, recorded or reported in the document. The document must be kept in
a place to which the public is permitted access.

(vil  Statements made in previous proceedings

21. In criminal proceedings, where a witness is unable to testify
because of death, critical illness, insanity, or because he is being kept out of
the way by the opposite party, his evidence in previous proceedings may be
admitted provided certain conditions are met.

(vii) Opinion evidence

22. An opinion expressed by a witness in court may be hearsay in
nature, but the indiscriminate exclusion of opinion evidence would be
impracticable. For instance, a witness might say that he was able to see the
detail of an incident clearly as the day was bright and the weather was fine.
The words "bright" and "fine" are expressions of opinion. Strict adherence to
the hearsay rule would also prohibit an expert from expressing an opinion on
matters which he was told or taught by someone else, or that he has acquired
from some other source, such as through reading other source materials or
the works of others. The common law therefore allows opinion evidence to be
admitted as an exception to the hearsay rule where the evidence is reliable
and cogent.

Statutory exceptions to the hearsay rule
23. Apart from the principal common law exceptions to the hearsay

rule outlined above, there are over 100 statutory provisions creating
exceptions to the application of the hearsay rule to criminal proceedings in

10 [1906] 2 KB 389, at 400.

" Under section 3 of the Interpretation and General Clauses Ordinance (Cap 1), a public officer is
defined as any person holding an office of emolument under the Government, whether such
office is permanent or temporary.



Hong Kong. The principal exceptions are to be found in the Evidence
Ordinance (Cap 8) (the Ordinance) and these are set out below.'

(i)  Depositions™

24, Sections 70 and 73 of the Ordinance provide a scheme for
admitting depositions of persons who are unable to be witnesses at the time
of trial. They represent an extension of the common law exceptions for
deceased persons.

25. Under section 70 of the Ordinance, the deposition of a person
whom the prosecution is unable to produce at trial as a witness shall be
received in evidence, provided one or more of the following conditions is
satisfied:

i. he is dead;
ii. he is absent from Hong Kong;
iii. it is impracticable to serve process on him;

iv. he is too ill to travel;
V. he is insane;
Vi. he is being kept out of the way by means of the procurement of

the accused;

Vii. he is resident in a country which prohibits his departure, or
which he refuses to quit; or of the inability to find him at his last
known residence in Hong Kong.

26. Section 73 of the Ordinance provides, subject to certain
conditions, that a written statement taken by a magistrate on oath of a person
who is dangerously ill and unable to travel shall be admitted in evidence. In
contrast to section 70, section 73 may be invoked by either the prosecution or
the defence as long as there is a dangerously ill person who "is able and
willing to give material information relating to an indictable offence or to a
person accused thereof'. The deposition obtained under section 73 shall be
admitted in evidence "either for or against the person accused".

(i)  Business records
27. Section 22 of the Ordinance provides that, under specified

conditions, a documentary statement shall be admitted in any criminal
proceedings as prima facie evidence of any fact it contains.

Other notable documentary hearsay exceptions can be found in sections 19A, 19AA, 23, 25,
27, 28, 29 and 29A of the Ordinance.

Another set of deposition provisions that are relevant to criminal proceedings are those that
apply to children and mentally incapacitated persons in section 79E of the Criminal Procedure
Ordinance (Cap 221).
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28. Section 22 of the Ordinance renders admissible any "statement
contained in a document which is or forms part of a record’. However,
documents generated by a computer cannot be admitted under section 22 as
they are subject to a separate regime contained in section 22A of the
Ordinance.

(iiil Computer records

29. Under section 22A(1) of the Ordinance, a computer generated
document will be admitted as prima facie evidence of its contents if direct oral
evidence of those contents would be admissible and certain conditions are
satisfied.™

30. ' Computer evidence may also be admitted under section 22A(3)
if, among other requirements, direct oral evidence of the particular facts would
be admissible in the proceedings.

(iv) Banking records

31. Section 20 of the Ordinance provides for the admission in
evidence of a copy of any entry or matter recorded in a banker's record, so
long as the conditions laid down in subsections 20(1)(a) and (b) are complied
with. This section also applies to any document or record used in the ordinary
business of an overseas bank designated by the Financial Secretary under
section 19B(1) of the Ordinance. Once admitted, these documents will be
prima facie evidence of the matters they record.

(v}  Public documents

32. Section 18 of the Ordinance enables copies, as opposed to
originals, of public documents to be tendered in evidence, subject to certain
safeguards as to the authenticity of the copied documents. A statutory
hearsay exception for admitting prints of public documents contained in
microfilm or microfiche format is found in section 39 of the Ordinance.

" The conditions set out in section 22A(2) are:

"(a) that the computer was used to store, process or retrieve information for the purposes of
any activities carried on by any body or individual;

(b) that the information contained in the statement reproduces or is derived from information
supplied to the computer in the course of those activities; and

(c) that while the computer was so used in the course of those activities -

(i) appropriate measures were in force for preventing unauthorized interference with the
computer; and

(i) the computer was operating properly or, if not, that any respect in which it was not
operating properly or was out of operation was not such as to affect the production of
the document or the accuracy of its contents.”



(vi)  Official documents

33. Section 19 of the Ordinance provides for the admission in
evidence of certain specified documents which are receivable in evidence in
court' or before the Legislative Council or any of its committees.

Chapter 4 - Cardinal principles and the shortcomings of the
present law

34. Chapter 4 examines the various shortcomings of the hearsay
rule and its exceptions and notes that there has been widespread and
longstanding criticism of the rule in other jurisdictions, from judges, academic
writers and law reform bodies. The existing hearsay rule, with its haphazardly
developed exceptions, has many anomalous consequences, resulting in
probative, reliable evidence being excluded from consideration by the tribunal
with real potential for injustice to the public interest, including the interest of
the accused.

35. The decision in Sparks v R'® provides an example of how justice
can be sabotaged by the strict application of the hearsay rule. In this case,
the three-year old victim girl, who was too young to testify, told her mother
shortly after the incident that the person who molested her was a "coloured
boy". The statement was inadmissible even though the statement would have
exculpated the defendant, Sparks, a white American Air Force staff sergeant.
R v Blastland"” is another example. The accused was alleged to have killed a
young boy. There were, however, a number of persons who were prepared to
testify that shortly after the killing another person known as "M" had told them
that a young boy had been murdered. The circumstances were such that M's
knowledge of the killing raised an inference that he had himself committed the
murder. The trial judge ruled that as the purpose of calling the witnesses was
to prove by inference that it was M who had committed the crime, the
evidence had to be rejected as it was hearsay and inadmissible.

36. In considering whether the existing hearsay law should be
changed, and if so to what extent, the report has identified a number of
cardinal principles which it considers should be reflected in any rule of
evidence. These cardinal principles are as follows:

i. Evidentiary rules should, within the limits of justice and fairness
to all parties, facilitate and not hinder the determination of
relevant issues.

1 Under section 2 of the Evidence Ordinance (Cap 8), the word "court" includes the Chief Justice

and any other judges, also every magistrate, justice, officer of any court, commissioner,
arbitrator, or other person having, by law or by consent of parties, authority to hear, receive,
and examine evidence with respect to or concerning any action, suit, or other proceeding civil
or criminal, or with respect to any matter submitted to arbitration or ordered to be inquired into
or investigated under any commission.

16 [1964] AC 964.

v [1986] AC 41.



. Conviction of the innocent is always to be avoided. All accused
have a fundamental right to make full answer and defence to a
criminal charge.

iii. Evidentiary rules should be clear, simple, accessible, and easily
understood.

iv. Evidentiary rules should be logical, consistent, and based on
principled reasons.

V. Questions of admissibility should be determinable with a fair
degree of certainty prior to trial so that the legal adviser may
properly advise the client on the likely trial outcome.

vi. Evidence law should keep up with the times and try to reflect the
increasing global mobility of persons and modern advancements
in electronic communications.

37. The report concludes that, measured against these principles,
the present hearsay rule and its exceptions exhibits significant shortcomings.

38. Many of the exceptions to the hearsay rule have been criticised
for their restrictive nature and the narrowness of their scope. The absurdities
caused by the strict application of the hearsay rule has led Wigmore'® to
describe the rule as a "barbarous doctrine”; and Lord Griffiths to remark in
Kearley that:

" ... most layman if told that the criminal law of evidence forbade
them even to consider such evidence as we are debating in this

appeal would reply 'Then the law is an ass’ ""°

39. The hearsay rule has been widely criticised for the fact that it is
complex and difficult to understand. The law is not easily accessible. It
cannot be determined from a single source but must instead be sought in a
host of separate legislative provisions and court rulings.

40. The rule against hearsay is frequently criticised for being illogical,
inconsistent, and without any principled basis. Examples include the following
are:

(i) Refreshing memory

A witness is allowed to refresh his memory from an earlier note
or statement. The court will admit the witness’s “refreshed”
evidence, but if the withess is not refreshed, there is no
exception to the hearsay rule to allow the original written
statement to be admitted instead.

1 Wigmoare, Evidence, Vol 5, at para 1477, quoted in Andrew Bruce and Gerard McCoy, Criminal

Evidence in Hong Kong (Butterworths, Issue 7, 1999), at [53] of Division VI.
*° [1992] AC 228, at 236 - 237.



(iii)

(iv)

v)

Declarations against interest

In Hong Kong, this exception only extends to declarations
against pecuniary and proprietary interest but not to those
against penal interest. The Supreme Court of Canada in R v
O'Brien extended the exception to statements against penal
interest for the logical reason that: “A person is as likely to speak
the truth in a matter affecting his liberty as in a matter affecting
his pocketbook."*°

Dying declarations

This exception is arbitrarily narrow, extending only to cases of
murder and manslaughter. It is also confined to statements
made under a settled and hopeless expectation of death. A
third arbitrary limitation of the rule is that the declaration can
only be proof of the declarant's cause of death. There seems to
be no logical justification for these restrictions. A further
illogicality is that a dying declaration in which the victim named
his assailant would be admissible, but not a similar declaration
in which a person on the verge of death confessed to his crime.

Res gestae

The spontaneous and contemporaneous conduct, opinion or
statement of a person who is not available to give evidence may
be admitted as evidence where the conduct, opinion or
statement was so closely and inextricably bound up with the
history of the guilty act itself as to form a part of a single chain of
relevant evidence. The evidence admitted may be used not only
as evidence of truth but also as evidence of the person's state of
mind or emotional state at the relevant moment. While there
may be little opportunity for concoction in such circumstances,
there may be other problems of reliability, as statements made
in the heat of the moment may be particularly prone to distortion,
perhaps unwittingly, as the perceptions of both the declarant
and the testifying witness may be coloured by the emotion of the
moment. Moreover, courts have also held that out-of-court
statements evidencing the declarant's state of mind do not come
within the definition of hearsay. This confuses rather than
clarifies the extent and rationale of the exception.

Negative assertions

The English Law Commission noted the illogicality that

"It seems that if an inference is drawn from a
document, it is hearsay, but if an inference is

20

(1977) 35 CCC (2d) 209, at 214.
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(vi)

(vii)

(vii)

(ix)

(x)

drawn from the non-existence of a document or
entry, it is direct evidence."’

Negative inferences from the absence of a record are
permissible, whereas positive inferences from the record are not.

Proof of state of mind

Evidence can be admitted to prove state of mind or a belief,
rather than the fact, or the suggested fact, to which the belief is
directed. But if it is rational and probative to draw the inference
of fact from the state of mind (not only that X was in fear but that
he had good reason to fear) it is illogical to apply a rule which
prevents the trier of fact from doing so. It is then valid to
consider whether it is realistic to expect that a jury will do
anything else but draw the inference of fact.

Recent complaint

There seems little logic in restricting the admissibility of
evidence of recent complaint only to cases of sexual assault.
Once again, it is then valid to consider whether, in any event
and despite all directions to the contrary, it is realistic to expect
that a jury will do anything other than treat a recent complaint as
evidence of the truth of the complaint.

Implied assertions

Where there is no intention to assert a fact when a comment is
made, the implied assertion might well be regarded as self
authenticating.?

Previous inconsistent statements

A previous inconsistent statement is not evidence of the truth of
its contents, even though on the facts of a particular case
common sense might dictate that the previous statement was
obviously true or more reliable than the subsequent oral
evidence.

Previous consistent statements

There is much to be said for the view that to regard previous
consistent statements as going only to the issue of credibility is
illogical.

21

22

English Law Commission, A Consultation Paper: Evidence in Criminal Proceedings: Hearsay
and Related Topics (1995), Consultation Paper No 138, at para 2.31.

English Law Commission, Report: Evidence in Criminal Proceedings: Hearsay and Related
Topics (1997), Law Com No 245, at para 4.23.
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41. The complexity and illogicalities of the rule and its exceptions
result in considerable uncertainty, not least in some instances in determining
the very question of whether or not the out-of-court assertion is being used for
a hearsay purpose. In recent appellate decisions, Hong Kong courts have
noted the criticisms of the English Kearley 23 decision and strongly
recommended legislative reform of the law.

42. ' Furthermore, the law of hearsay has failed to adjust to the social
reality of increasing global mobility. Rather than relaxing the rule, the law has
forced parties to expend significant time and resources in bringing witnesses
back to the trial jurisdiction.

43. The existing law of hearsay also fails adequately to take account
of advances in the electronic recording of communications. Recorded
telephone conversations and messages, video and digital video tape
recording, email, website information, instant messaging, the short messaging
service on mobile devices and digital voice recording devices are all examples
of types of communication distinguishable from oral hearsay on the basis that
there is no question of the medium of the message reflecting what was
actually said.

Chapter 5 - International developments

44, The shortcomings of the existing hearsay law are not peculiar to
Hong Kong. Those problems have also been the subject of criticism and
debate in numerous other jurisdictions. Chapter 5 reviews the different
approaches adopted overseas to reform of the hearsay law by referring not
only to enacted legislation, but also to proposals for reform.

45. Rather than completely abolishing the exclusionary rule and
rendering hearsay generally admissible, most jurisdictions which have
reformed their law have favoured a relaxation of the hearsay rule to make it
more flexible and more equitable. This has been done both through the
creation of more exceptions to the rule and by giving the courts a discretion to
admit cogent and reliable hearsay that does not fall within the stated
exceptions. The result has generally been greater clarity and simplicity in the
law.

46. In Australia, for example, the Evidence Act (Commonwealth)
1995 sets out the exceptions to the hearsay rule and specifies the situations
where the hearsay rule will not apply.

47. In Canada, a number of decisions reached by the Supreme
Court have led to the development of a more flexible and logical set of
hearsay rules. The Supreme Court of Canada has ruled that hearsay

= [1992] AC 228.
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evidence may be admissible if the twin tests of "necessity” and "threshold
reliability" have been satisfied. Evidence will be admitted under the traditional
hearsay exceptions only if it, too, satisfies the tests of necessity and reliability.

48. The English Law Commission recommended that the general
rule against hearsay should be retained, subject to specific exceptions, with a
limited inclusionarzy discretion to admit hearsay evidence not falling within any
other exception.* This recommendation was significant as it marked
England's departure from its traditional view that hearsay evidence not falling
within any of the stated exceptions must be excluded from the courf's
consideration, regardless of how relevant or how reliable the evidence might
be, and regardless of how unfair that might be to the party seeking to rely on
the evidence. The cumulative effect of critical reviews of the hearsay law in
England led to the enactment of the Criminal Justice Act 2003, which provides
an overall and comprehensive reform of the law.

49. In 1999 the New Zealand Law Commission recommended that
hearsay evidence should be admitted if it was reliable, and if it was necessary
to do so. Hearsay evidence would accordingly become generally admissible,
subject to the criteria of necessity and reliability. Those recommendations
were then enacted in the Evidence Act 2006 which came into force on 1
August 2007.

50. The Scottish Law Commission confirmed that the traditional
preference for direct oral evidence over hearsay should be preserved, but
said that hearsay evidence should be admitted if there were truly
insurmountable difficulties in obtaining the evidence from the statement-maker
personally on oath or affirmation in the presence of the jury and subject to
cross-examination. 2° Many of the Scottsh Law Commission's
recommendations were subsequently incorporated in the Criminal Justice
(Scotland) Act 1995.%°

51. The South African Law Commission recommended that hearsay
evidence should be admissible if the party against whom that evidence was to
be adduced agreed to its admission, or if the person upon whose credibility
the probative value of that evidence depended himself testified at the '
proceedings. 2 Furthermore, the South African Law Commission
recommended that the court should be given a discretion to allow hearsay
evidence in certain circumstances. ? These recommendations were
subsequently incorporated into the Law of Evidence Amendment Act 1988,
moving the law away from the traditional hearsay rule.

24 English Law Commission Report No 245 (cited above), at paras 6.53 and 8.136.

% Scottish Law Commission, Evidence: Report on Hearsay Evidence in Criminal Proceedings
(1995), Scot Law Com No 149, at para 4.48.

The Criminal Justice (Scotland) Act 1995 was repealed and substantially re-enacted by the
Criminal Procedure (Scotland) Act 1995.

South African Law Commission, Report on the review of the law of evidence (1986), Project 6,
reference number: ISBN 0 621 11348 4, at 48.

South African Law Commission Report, Project 6 (cited above), at 48.

26
27

28
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Chapter 6 - The need for reform

52. The consultation paper concluded that the present hearsay law
should be reformed, but that unrestricted relaxation of the hearsay rules
without the introduction of adequate safeguards might not be in the interests
of either an accused person or of the public at large. The consultation paper
proposed that while irrelevant and unreliable hearsay evidence should be
excluded, relevant and reliable hearsay evidence should be admitted, where
need exists for such evidence, at the same time providing a comprehensible
and principled approach to that admissibility.

53. Although views differed on the nature and extent of reform
required, the majority of those who responded to the consultation paper
agreed that there was a need for reform of the law of criminal hearsay in Hong
Kong. Accordingly, the report recommends that the existing law of hearsay in
Hong Kong criminal proceedings be reformed comprehensively and
coherently according to a principled, logical and consistent system of rules
and principles. (Recommendation 1)

Chapter 7 - Safeguards as a condition for reform

54. Allied to the recognition in the report of the need to reform the
hearsay law is its insistence that established and identified effective
safeguards should be devised against potentially undesirable consequences
arising from such admissibility. The report considers it a prerequisite to any
reform that there be mechanisms to guard against the admission of evidence:

(@)  which may cause injustice to the accused,

(b)  which is unnecessary in the context of the issue to be decided;
or

(c) the reliability of which

i. is not obviously apparent by virtue of its provenance or
setting; or

ii. in other cases, cannot be tested.
55. The report concludes that if these safeguards are assured
injustice to an accused person, as well as to the prosecution, will be avoided.

56. The report further recognises that any reform must avoid:

(@)  conferring too wide a discretion on the tribunal to admit hearsay
evidence, which could lead to inconsistency of approach;

(b) the possibility for abuse of the new rules by either the
prosecution or the defence;

(c) undue proliferation of issues of admissibility;
(d) undue prolongation of hearings;

14



(¢) distortion of the tribunal's fact finding process; and
H the admissibility of multiple hearsay.

57. The report accordingly recommends that any reform of the
existing law of hearsay in Hong Kong criminal proceedings must have built-in
‘'safeguards that protect the rights of defendants and ensure the integrity of the
trial process. (Recommendation 2)

Chapter 8 - Options considered and the version
recommended
58. Fourteen different options for reform were initially identified and

considered. These were narrowed down to three options for further
consideration. Consensus was eventually reached on a model for reform
which:

(@) retains the exclusionary rule;

(b) redefines hearsay evidence so that it no longer includes implied
assertions;

(c) abolishes the common law exceptions to the hearsay rule,
except those relating to admissions, confessions and statements
against interest made by an accused, acts and declarations in
furtherance of a joint or common enterprise or conspiracy,
expert opinion evidence, evidence admissible upon application
for bail, evidence admissible in sentencing proceedings (except
when the prosecution is relying on hearsay evidence to prove an
aggravating factor), public information, reputation as to
character, reputation or family tradition, res gestae, and
admissions by agents;

(d) enacts a core scheme that confers a discretion on the trial judge
to admit hearsay evidence on the basis of a defined test of
necessity and threshold reliability;

(e) incorporates sufficient safeguards to protect the innocent from
being convicted and to prevent the integrity of the trial process
from being compromised,;

) repeals certain statutory exceptions, substantially modifies
others, and adds new exceptions, particularly for prior consistent
statements and evidence admitted by consent.

The report has revised some details of the scheme originally proposed in the
light of the views expressed by those responding to the consultation paper.
The overall framework outlined above remains unchanged, as it satisfies the
cardinal principles for reform set out in Chapter 4 and no better alternative
model has been presented in the course of consultation.
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Rejected options and proposals
e The polar extremes: no change and free admissibility

58. The consultation paper recommended that the polar extreme
options of no change or free admissibility, or options just short of these
extreme positions, be rejected, on the grounds that the first option
inadequately addressed the shortcomings in the law while the other had
insufficient safeguards. With one exception, all of the comments received
were in favour of the original recommendation, which is maintained.
(Recommendation 3)

e Best available evidence

60. The consultation paper recommended that the “best available
evidence option” be rejected, as it was impractical for the parties to comply
with, difficult for the court to enforce without becoming inquisitorial, contained
insufficient safeguards, and might contribute to inefficient use of court time.
Those who responded to the consultation paper generally supported this
recommendation, which is maintained. (Recommendation 4)

e Discretion to admit only defence hearsay

61. The consultation paper recommended that this option be
rejected, as any reforms in the law of hearsay should apply in the same
manner to both the prosecution and defence. The report maintains this
recommendation, but also recommends a higher standard of proof when it is
the prosecution which intends to use the new proposal for admitting hearsay
evidence. (Recommendation 5)

e Broad discretion to admit (“the South African model”)

62. The consultation paper recommended that the South African
model, which admitted hearsay on an entirely discretionary basis "in the
interests of justice”, be rejected because of concerns with the open-
endedness of the discretion. Those who responded to the consultation paper
generally support this proposal, which the report maintains.
(Recommendation 6)

The three main options
63. As mentioned above, the consultation paper isolated for further

consideration three main options for reform. These options, and the
reasoning behind the preferred option, are as follows:
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e Option 1 ("the English model”): wide specific exceptions with a
narrow discretion to admit

64. The consultation paper rejected the English model for two main
reasons: its categories of automatic admissibility provided insufficient
assurances of reliability and the terms of the residual discretion to admit
hearsay were too open-ended and insufficiently defined. Those who
responded to the consultation paper generally supported this proposal, which
is maintained in the report. (Recommendation 7)

e Option 2 ("the United States model”): codification

65. The consultation paper rejected the United States model because
it did not consider that it would be possible adequately to cater for all justifiable
situations. The report maintains this proposal. (Recommendation 8)

e Option 3 ("the New Zealand model"): discretion based on necessity
and reliability

66. Of all the options and models considered by the sub-committee,
the New Zealand Law Commission model attracted the most support from
members. The strength of this model is its inclusionary discretion based on
the principles of necessity and reliability. This discretion introduces flexibility
into the law, but with sufficient barriers to filter out undesirable hearsay
evidence. With its defined terms and conditions, it provides a fair degree of
guidance to judges in exercising the discretion. The New Zealand Parliament
enacted these proposals in the Evidence Act 2006, which came into force on
1 August 2007.

67. The consultation paper recommended the adoption of a
modified version of the New Zealand model. As a general rule, the report
recommends that, save for those statutory provisions and common law rules
respectively mentioned in proposals 4 and 5 of the Core Scheme, the
admission of hearsay evidence should be based on a single statutory
discretionary power to admit hearsay evidence if it is both necessary and
reliable. (Recommendation 9A)

68. The report recommends three modifications to the New Zealand
model. Firstly, only those common law exceptions provided in proposal 5 of
the Core Scheme are to be preserved. (Recommendation 9B) A number of
those responding to the consultation paper favoured the retention of more of
the existing common law exceptions than originally proposed and the report
has amended this proposal accordingly, observing that this will provide
greater certainty and predictability to practitioners, save court time and avoid
an abrupt change in the law.

69. Secondly, as an ultimate safeguard against possible

miscarriages, in a case where prosecution hearsay has been admitted, the
judge should have a discretionary power to direct a verdict of acquittal where
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upon an overview of the prosecution evidence once adduced, it would be
unsafe to convict the accused. (Recommendation 9C)

70. Thirdly, the New Zealand model proposes that the judge, in
assessing the reliability criterion, only considers "circumstances relating to the
statement”. The report recommends that the ambit of listed factors to be
considered under this criterion be widened to include the presence of
supporting evidence. (Recommendation 9D)

Chapter 9 - The proposed model of reform - the Core Scheme

71. The proposed model of reform in the consultation paper was
made up of a Core Scheme and a series of proposals on special topics. The
Core Scheme is a package of proposals aimed at addressing the most
pressing shortcomings of the present law. It is a product of the best ideas and
practices from the pre-eminent common law jurisdictions that have applied the
hearsay rule in criminal proceedings. It has been tested against the
safeguards considered in Chapter 7, and is designed specifically to address
the shortcomings in the existing law.

72. The Core Scheme is presented as a package proposal rather
than a series of individual proposals. It is intended to be read and understood
holistically.

73. Certain words or phrases used in the Core Scheme were the
subject of particular discussion by the sub-committee and are intended to be
adopted in any legislation. These words or phrases are shown in bold italics
in the following revised version of the Core Scheme now put forward in the
report.
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The Core Scheme
Hearsay means a statement that:

(a) was made by a person (the declarant) other than a witness;

(b) s offered in evidence at the proceedings to prove the truth of its
content; and

(c) is a written, non-written or oral communication which was
intended to be an assertion of the matter communicated.

Hearsay evidence may not be admitted in criminal proceedings except
under the terms of these proposals.

Unless otherwise stipulated, all previous common law rules relating to
the admission of hearsay evidence (including the rule excluding
statements containing implied assertions) are abolished.

Nothing contained in these proposals shall affect the continued
operation of existing statutory provisions that render hearsay evidence
admissible.

The common law rules that relate to admissibility of the following
evidence are not affected by these proposals:

(a) admissions, confessions, and statements against interest made
by an accused;

(b)  acts and declarations made during the course and in furtherance
of a joint or common enterprise or conspiracy;

(c) expert opinion evidence;

(d) evidence admissible upon application for bail;

(e) evidence admissible in sentencing proceedings, except when
the prosecution is relying on hearsay evidence to prove an
aggravating factor;

4] public information;

(9) reputation as to character;

(h) reputation or family tradition;

(i) res gestae; and

() admissions by agents.

(a) Hearsay evidence shall be admitted where each party in
relation to whom the evidence is to be adduced agrees to
its admission for the purposes of those proceedings.

(b)  An agreement under this proposal may with the leave of the
court be withdrawn in the proceedings for the purposes of which
it is made.

Hearsay evidence not admitted under proposals 4, 5 or 6 is admissible
only where:
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10.

11.

12.

(a) the declarant is identified to the court's satisfaction;

(b)  oral evidence given in the proceedings by the declarant would
be admissible of that matter;

(c) the conditions of
(i) necessity and
(ii)  threshold reliability
stipulated in proposals 8 to 12 below are satisfied; and

(d) the court is satisfied that the probative value of the
evidence is greater than any prejudicial effect it may have
on any party to the proceedings.

The condition of necessity will be satisfied only:

(@)  where the declarant is dead;

(b)  where the declarant is unfit to be a witness, either in person
or in any other competent manner, at the proceedings
because of his age or physical or mental condition;

(c) where the declarant is outside Hong Kong and it is not
reasonably practicable to secure his attendance, or to make
him available for examination and cross-examination in any
other competent manner,

(d) where the declarant cannot be found and it is shown that all
reasonable steps have been taken to find him; or

(e) where the declarant refuses to give evidence in circumstances
where the declarant would be entitled to refuse to testify on the
ground of self-incrimination.

The condition of necessity will not be satisfied where the
circumstances said to satisfy the condition have been brought
about by the act or neglect of the party offering the statement, or
someone acting on that party's behalf.

The burden of proving the condition of necessity is on the party
applying to admit the hearsay evidence. In the case of the prosecution,
the standard of proof is beyond reasonable doubt, and in the case of
the defence, the standard is on the balance of probabilities. '

The condition of threshold reliability will be satisfied where the
circumstances provide a reasonable assurance that the statement
is reliable.

In determining whether the threshold reliability condition has been
fulfilled, the court shall have regard to all circumstances relevant
to the statement's apparent reliability, including:

(a) the nature and contents of the statement;

(b) the circumstances in which the statement was made;

(c) any circumstances that relate to the truthfulness of the
declarant;

(d) any circumstances that relate to the accuracy of the
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13.

14.

15.

observation of the declarant; and

(e) whether the statement is supported by other admissible
evidence.

Rules of court are to be made that a party give notice of his intention to
adduce hearsay evidence under proposal 7; that evidence is to be
treated as admissible if notice has been properly served, and no
counter notice has been served; that the failure to give notice means
that the evidence will not be admitted save with the court's leave; that
where leave is given, the tribunal of fact may draw inferences, if
appropriate, from the failure to give notice; and that the failure to give
notice may attract costs.

Where in any proceedings hearsay evidence is admitted by virtue of
these proposals:

(@) any evidence which, if the declarant had given evidence in
connection with the subject matter of the statement, would have
been admissible as relevant to his credibility as a witness shall
be admissible for that purpose in those proceedings; and

(b) evidence tending to prove that the declarant had made a
statement inconsistent with the admitted statement shall be
admissible for the purpose of showing that the declarant has
contradicted himself.

(a) At the conclusion of the case for the prosecution, or at any
time thereafter, in any proceedings in which hearsay
evidence is admitted under proposal 7 of the Core Scheme,
the court shall direct the acquittal of an accused against
whom such evidence has been admitted under the terms of
these proposals where the judge considers that, taking
account of the factors listed at proposal 15(b), and
notwithstanding the fact that there is a prima facie case
against the accused, it would be unsafe to convict the
accused.

(b) In reaching its decision under this proposal, the court shall
have regard to:

(i) the nature of the proceedings;

(i)  the nature of the hearsay evidence;

(iii)  the probative value of the hearsay evidence;

(iv) the importance of such evidence to the case against
the accused; and

(v) any prejudice to an accused which may eventuate
consequent upon the admission of such evidence.
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74. The Core Scheme envisages admitting hearsay in only one of
four ways: an existing statutory exception (proposal 4); a preserved common
law exception (proposal 5); consent of the parties (proposal 6); or the general
discretionary power to admit hearsay (proposal 7). The report recommends
that the Core Scheme, as set out above, be adopted as a whole as the main
vehicle for reforming the law of hearsay in Hong Kong criminal proceedings.
(Recommendation 10)

Recommendations arising from the Core Scheme

75. There are a total of 15 proposals in the Core Scheme.
Proposal 1 defines the scope of "hearsay". Under proposal 1(c), a hearsay
statement would include written and non-written, and verbal and non-verbal,
communication. (Recommendation 12) Proposal 1 excludes from the
definition of "hearsay" out-of-court statements made by a witness. The report
thus recommends that the definition of hearsay in the Core Scheme should
not include prior statements made by a witness who is available to testify in
the trial proceedings. (Recommendation 11)

76. As proposal 1(c) only brings statements which were “intended fo
be an assertion of the matter communicated" within the definition of hearsay,
"implied assertions" would therefore be excluded from the proposed definition
of hearsay. The effect of proposal 1(c), together with that of proposal 3 which
calls for the abrogation of the common law rule that excluded “implied
assertions” as hearsay, would be to render implied assertions admissible.
The consultation paper sought views on the alternative of retaining implied
assertions within the definition of hearsay and admitting them only if the
conditions of necessity and threshold reliability were met. The views of those
responding to the paper were divided on this issue, with strong opinions either
way. The report maintains the original recommendation that the common law
rule that excludes implied assertions as hearsay be abrogated.
(Recommendation 13)

77. As regards multiple hearsay, the report recommends in
Recommendation 14 that this should be admissible under the Core Scheme
only if each level of hearsay itself satisfies the Core Scheme’s tests for
admissibility.

78. The report recommends that the Core Scheme should apply
only to those criminal proceedings that currently apply the common law
hearsay rule. (Recommendation 15) The Core Scheme should apply in
sentencing proceedings only when the prosecution is relying on hearsay
evidence to prove an aggravating factor. (Recommendation 16)

79. The report recommends that the Core Scheme should apply to
extradition proceedings. (Recommendation 17)
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80. The common law exclusionary rule against hearsay evidence is
to be retained (see proposal 2), and the report recommends that codification
of the exclusionary rule should be the starting point for the Core Scheme.
(Recommendation 18)

81. Proposal 2 specifies that the Core Scheme is meant to be the
exclusive vehicle for the admission of hearsay in criminal proceedings. Under
the Core Scheme hearsay evidence would only be admitted in one of four
ways:

(@) if it falls within one of the preserved common law exceptions
(proposal 5 and Recommendation 19);

(b) ifit falls within an existing statutory exception, other than section
79 of the Evidence Ordinance (Cap 8), which should be
repealed (proposal 4 and Recommendation 20);

(c) by consent of the parties against whom the evidence is to be
adduced (proposal 6 and Recommendation 21); or

(d) by exercise of the court's general discretionary power to admit
hearsay (proposal 7 and Recommendation 22).

82. The report recommends that five conditions must be satisfied
before hearsay can be admitted under the general discretionary power
referred to in proposal 7. These are that:

° the declarant has been identified to the court's satisfaction
(Recommendation 23);

o oral testimony of the evidence would have been admissible
(Recommendation 24),

e  the “necessity” and “threshold reliability” criteria have been
satisfied (Recommendations 25, 26 and 27); and

o the probative value of the evidence must be greater than any
prejudicial effect it may have on any party before it can be
admitted under the discretionary power (Recommendation 28).

83. The report recommends that this discretionary power to admit
should be the main vehicle by which hearsay evidence is to be admitted in
criminal proceedings. (Recommendation 22) As to the question of what
standard of proof should apply to hearsay exceptions, the original proposal in
the consultation paper was that this should be on the balance of probabilities
and the same standard should apply to both prosecution and defence. The
report has revised the recommendation in the light of the responses to the
consultation paper. The party applying to admit hearsay evidence under the
discretionary power in proposal 7 would bear the burden of proving the
condition of necessity to the required standard of proof, which will be beyond
reasonable doubt if the party applying is the prosecution, and balance of
probabilities if the party applying is the defence. (Recommendation 30)
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84. The “necessity” criterion would only be satisfied where the
declarant is genuinely unable to provide testimony of the hearsay evidence
and not merely unwilling to do so. The condition would therefore only be
satisfied if the declarant

(a) is dead,;
(b) is physically or mentally unfit to be a witness;

(c) is outside Hong Kong and it is not reasonably practicable
to secure his attendance;

(d)  cannot be found after all reasonable steps have been
taken to find him; or

(e) refuses to give evidence on the ground of self-
incrimination. (Recommendation 25)

85. The report recommends that the “threshold reliability” condition
should only be satisfied where the circumstances provide a reasonable
assurance that the statement is reliable. In making this assessment, the court
must have regard to the nature and contents of the statement, the
circumstances in which the statement was made, the truthfulness of the
declarant, the accuracy of the observations of the declarant and the presence
of supporting evidence. The “absence of cross-examination” factor was
deleted from the list of factors put forward in the consultation paper after
careful consideration. (Recommendations 26 and 27)

86. In addition to the conditions set out in proposal 7, the report
further recommends that in specific circumstances there should be additional
conditions which should be satisfied before the court exercises its discretion
to admit hearsay evidence. The report recommends that rules of court be
made to require the party applying to admit hearsay evidence under the
discretionary power to give timely and sufficient notice to all other parties to
the proceedings. (Recommendation 29) The original Recommendation 29
in the consultation paper on exculpatory hearsay evidence of admissions or
confessions by persons not party to the proceedings was strongly criticised by
a number of those responding to the consultation paper. Because of these
views, the report has deleted this proposal.

87. Where hearsay evidence is admitted under the discretionary
power, the report recommends that evidence relevant to the declarant's
credibility (including other inconsistent statements), which would have been
admissible had the declarant testified as a witness, be admitted.
(Recommendation 31)

88. The original formulation of Recommendation 33 in the
consultation paper gave a discretion to the judge to direct a verdict of acquittal
where he considered it would be unsafe to convict the accused. Responses
to the consultation paper pointed out that if a trial judge were satisfied as to
the conditions set out in proposal 15 of the Core Scheme, a direction to acquit
should be an obligation rather than a matter of choice. In the light of those
responses, the report therefore now recommends the addition of a new power
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requiring the trial judge, at the conclusion of the prosecution’s case or at any
time thereafter, to direct a verdict of acquittal of an accused against whom
hearsay evidence has been admitted under the discretionary power in
proposal 7, notwithstanding the fact that there is a prima facie case against
the accused, where the judge considers it would be unsafe to convict the
accused. In reaching his decision to exercise this power, the judge must have
regard to the nature of the proceedings, the nature of the hearsay evidence,
the probative value of the hearsay evidence, the importance of such evidence
to the case against the accused and any prejudice to an accused which may
eventuate from the admission of the hearsay evidence. (proposal 15 and
Recommendation 32)

Chapter 10 - Special topics
Banking, business and computer records
Bankers’ records

89. As regards banking records, the report recommends that the
exception to the hearsay rule in respect of bankers' records be retained but
that its implementation should form part of the general exception in regard to
the production of records as appears in Recommendations 34, 35 and 36.
(Recommendation 33)

Business and computer records

90. As regards business and computer records, the report
recommends that the exceptions in respect of business records and computer
records be retained, with the primary aim being to simplify the production of all
records, with existing legislation relating to non-computerised records being
replaced by a single section that applies to all documents irrespective of their
varying nature. (Recommendation 34)

91. In relation to computerised records, the report recommends that:
(1) separate regimes should apply to data stored or generated in the course of
business and that stored or generated for non-business purposes; and (2)
specific consideration should be given to, inter alia, the implications arising
from the storage of data outside of Hong Kong (and its retrieval) and the
integrity of such data. (Recommendation 35)

92. The report also recommends:

(@) that records complying with the proposed legislation should be
automatically admissible, but that the court should have a
discretion to refuse to admit a document where the court is
satisfied that the statement's reliability is doubtful.
(Recommendation 36)

(b)  a further study of the topic of documentary and digital evidence
as a whole, both as to the requirements for admissibility and the
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formalities or procedures for adducing such evidence in the trial
process. (Recommendation 37)

Prior statements of witnesses
Prior inconsistent statements

93. As regards prior inconsistent statements, there were divided
views expressed in relation to the recommendation in the consultation paper.
These views have been considered carefully but the report maintains the
original recommendation that prior inconsistent statements of witnesses
should continue (as at present) to be inadmissible for the truth of their content.
However, this should be reconsidered if and when law enforcement agencies
adopt a general practice of recording witness statements by reliable audio-
visual means. (Recommendation 38)

Prior consistent statements

94. In respect of prior consistent statements, the report
recommends that:

. where prior consistent statements are admitted under existing
common law exceptions (eg prior identification, recent complaint,
rebutting recent fabrication), they should also be admitted for
their substantive truth (Recommendation 39A);

° the prior identification exception should be extended (in addition
to persons) to objects and places generally (Recommendation
39C).

The consultation paper originally recommended that prior statements used by
witnesses to refresh their memory should be admitted for their substantive
truth, as should prior statements of a witness who genuinely could not recall
the events recorded in the statements. Reservations were expressed about
both these proposals by a number of those commenting on the consultation
paper. The report therefore withdraws these two recommendations. Prior
statements used by witnesses to refresh their memory should not be admitted
for their substantive truth. (Recommendation 39B) In addition, there were
some suggestions in response to the consultation paper that the “recent
complaint’” exception, which currently only applies in relation to sexual
offences, should be extended to all victim offences. The report concludes that
the question of a possible general extension of the “recent complaint”
exception requires a separate study. (Recommendation 39D)

95. In liberalising the admissibility laws governing prior statements,
many law reformers have expressed concern that if juries are provided with
prior written statements they may attach greater weight in their deliberations to
such statements than to the oral evidence presented by the witness in court.
Indeed, in complex and lengthy cases, it is likely that jury members may forget
the witness's oral evidence and rely exclusively on the written prior statement
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as that witness's evidence. For these reasons, the report recommends the
inclusion of an express provision that the physical record of an admitted prior
statement should be removed from the jury's possession during their
deliberations, unless the judge finds that the jury would be substantially
assisted by receiving and reviewing the physical record. (Recommendation 40)

Pre-trial procedures

96. There was concern that, with the adoption of the Core Scheme,
disputes concerning the admission of hearsay might delay and prolong trial
proceedings. In Hong Kong there is an ongoing effort by the courts to
discourage collateral litigation in criminal cases, which is viewed as disruptive
to the judicial process, and we believe that challenge to a decision concerning
the admissibility of hearsay evidence could properly be dealt with in the
ordinary course of an appeal, should a conviction eventuate. Accordingly, we
recommend that no specific regime be introduced for appeals against
decisions on the admissibility of hearsay evidence. (Recommendation 41)

Sentencing

97. The admissibility of hearsay in the sentencing phase of a
criminal trial was considered as part of the revision of the existing hearsay law.
The report recommends that the new legislation should specifically address
the admissibility of hearsay in sentencing, along lines which conform with the
general recommendations in the Report for change to the existing law
(Recommendation 42A), and that the new legislation should also specifically
state that in all courts, in the sentencing phase, any disputed issue of fact or
matter of aggravation must be proved by the prosecution beyond reasonable
doubt. (Recommendation 42B)

Chapter 11 - Human rights implications

98. In its assessment of whether the proposals and
recommendations of the consuitation paper would infringe the fundamental
rights and freedoms provided by law in Hong Kong, the sub-committee
examined both the domestic laws (ie the Basic Law of the Hong Kong SAR and
the Hong Kong Bill of Rights) and international human rights jurisprudence.
The sub-committee concluded that the admission of incriminating hearsay
evidence is not per se a violation of the right to a fair trial. The sub-committee
believes that whether there is a violation depends on the full circumstances of
the case and the application of the proportionality test.

99. The admission of incriminating hearsay evidence denies the
accused the opportunity to cross-examine the maker of the statement in every
case. However, the sub-committee believes that this is not determinative of
proportionality. Instead, the focus of attention should be on whether the law
provides sufficient safeguards to prevent miscarriages of justice and unsafe
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convictions in the vast majority of cases. To have safeguards which could
prevent miscarriages in all cases would be, if not impossible to achieve, an
unrealistically high standard to attempt to achieve. With this objective in mind,
the report has tried to include sufficient safeguards in the Core Scheme to
prevent miscarriages of justice and unsafe convictions. Under the Core
- Scheme, safeguards exist both when the evidence is admitted and after the
close of the prosecution's case. The safeguards which apply at the time of
admission of the evidence are intended to ensure that only hearsay evidence
with reasonable assurances as to its reliability (and no viable means of being
admitted as direct oral testimony) will be admitted. In applying the threshold
reliability test, judges must consider the degree to which, if at all, a list of
factors is likely in the particular instance to affect reliability. At the close of the
prosecution’s case, there is the ultimate safeguard of the judge's power to
direct a verdict of acquittal having considered the prosecution's case as a
whole. In exercising this discretionary power, the judge will no doubt have in
mind the risk of a wrongful conviction. Several important cases decided after
the publication of the consultation paper have fortified the sub-committee’s
views in the consultation paper on the issue of human rights compliance.
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