Arrangement on Reciprocal Recognition and Enforcement of Judgments in
Civil and Commercial Matters by the Courts of the Mainland and of the
Hong Kong Special Administrative Region

(“Arrangement”)

The Arrangement seeks to establish a more comprehensive mechanism
for reciprocal recognition and enforcement of judgments in civil and commercial
matters between Hong Kong and the Mainland. The key features of the
Arrangement are set out below.

A. Scope

2. The Arrangement covers matters which are considered to be of a “civil
and commercial” nature under both Hong Kong and Mainland law.
Non-judicial proceedings and judicial proceedings relating to administrative or
regulatory matters would be excluded®.

B. Specific types of matters to be covered or excluded

Corporate insolvency and debt restructuring as well as personal bankruptcy

3. The Arrangement does not cover judgments on corporate insolvency and
debt restructuring as well as personal insolvency”.

Succession of the estate of a deceased person and other related matters

4, The Arrangement excludes matters in relation to the succession,
administration or distribution of the estate of a deceased person®.

Article 2 of the Arrangement. By way of non-exhaustive examples, the following matters are excluded
from the Arrangement: (a) judicial review cases; (b) cases brought by the Securities and Futures
Commission under section 214 of the Securities and Futures Ordinance (Cap. 571); (c) appeals before the
Court of Appeal under sections 266 and 267 of the Securities and Futures Ordinance; (d) appeals before the
Court of First Instance under section 84 of the Trade Marks Ordinance (Cap. 559); and (e) applications
brought by the Competition Commission before the Competition Tribunal under section 92 of the
Competition Ordinance (Cap. 619). However, follow-on actions brought before the Competition Tribunal
under section 110 of the Competition Ordinance by a person who has suffered loss or damage as a result of
any act that has been determined to be a contravention of a conduct rule are covered by the Arrangement.

2 Article 3(1)(5) of the Arrangement.

3 Article 3(1)(2) of the Arrangement.



Matrimonial or family matters not covered by the Matrimonial Arrangement

5. Judgments in matrimonial or family matters already covered by the
Matrimonial Arrangement will be governed by the Matrimonial Arrangement and
the Arrangement does not apply to those matters®.

6. Moreover, decrees of judicial separation made by Hong Kong courts and
the following types of disputes categorised in the Mainland as matrimonial or
family related® are also excluded from the Arrangement®;

(a) disputes on maintenance arising out of a legal obligation of a
son/daughter to support his/her parent(s) or a grandchild to support
his/her grandparent(s);

(b) disputes on maintenance between siblings;

(c) disputes on dissolution of an adoptive relationship;

(d) disputes on guardianship rights over adults;

(e) disputes after divorce on liability for damages; and

(f) disputes on division of property arising from a co-habitation
relationship.

7. Be that as it may, the following two types of disputes categorised in the
Mainland as matrimonial or family disputes and excluded from the Matrimonial
Arrangement may arise in Hong Kong as disputes of general “civil and
commercial” nature. They are therefore covered by the Arrangement:

(a) disputes between family members on division of property’; and

(b) disputes on property arising from engagement agreements®.

Article 31 of the Arrangement.

These types of disputes are excluded from the Matrimonial Arrangement.
Article 3(1)(1) of the Arrangement.

Such disputes are described as “4 %37 & 47 % under Mainland law.
Such disputes are described as “4% ¥ ¢4 & 47 % under Mainland law.

©® N o g N



Intellectual property rights

8. The Arrangement covers judgments involving intellectual property rights.
It provides for a definition for “intellectual property rights™® mirroring the types
of such rights provided for under Article 1(2) of the Agreement on Trade-Related
Aspects of Intellectual Property Rights with an additional reference to the plant
variety rights provided under Hong Kong’s Plant Varieties Protection Ordinance
(Cap. 490) and Article 123(2)(7) of the General Provisions of the Civil Law of
the People’s Republic of China (® # 4 % % {-R % ;2 %, ) as the case may be.

Q. The specific scope of judgments involving intellectual property rights
covered or excluded (as the case may be) by the Arrangement are as follows™:

(a) judgments ruling on contractual disputes involving intellectual
property rights are covered;

(b) judgments ruling on tortious claims for infringement of intellectual
property rights are covered, except for infringement of invention
patents and utility models in the Mainland and infringement of
standard patents (including “original grant” patents) and short-term
patents in Hong Kong;

(c) judgments ruling on the licence fee rate of standard essential
patents in both the Mainland and Hong Kong are excluded;

(d) judgments ruling on intellectual property rights which are not
within the definition of “intellectual property rights” set out under
paragraph 8 above are excluded,;

(e) aruling on the validity, establishment or subsistence of intellectual
property rights is not recognised or enforced under the
Arrangement; and

() notwithstanding sub-paragraph (e) immediately above, a judgment
on liability based on a ruling on the validity, establishment or
subsistence of intellectual property rights as a preliminary issue

o Article 5 of the Arrangement.

10 Articles 3(1)(3) and 15 of the Arrangement.



shall still be recognised and enforced under the Arrangement,
provided the requirements under the Arrangement are satisfied.

Maritime matters
10. Judgments on marine pollution, limitation of liability of maritime claims,
general average, emergency towage and salvage, maritime liens and carriage of
passengers by sea are excluded from the Arrangement™'.
Arbitration matters
11. Judgments on the validity of an arbitration agreement and the setting
aside of an arbitral award are excluded from the Arrangement™>. The Arbitration
Arrangement™® continues to be relevant to these matters.
Other matters
12. The following matters are excluded from the Arrangement*:

(@) judgments ruling on a natural person’s qualification as a voter;

(b) judgments declaring the disappearance or death of a natural person;

(c) judgments ruling on the legal incapacity of a natural person for
civil acts; and

(d) judgments ruling on the recognition and enforcement of judgments
and arbitral awards made by other countries or places.

Findings on preliminary issues

13. The Arrangement includes a provision to the effect that the requested
court shall not refuse recognition and enforcement under the Arrangement solely

1 Article 3(1)(4) of the Arrangement.

12 Article 3(1)(7) of the Arrangement.

13 The full title of the Arbitration Arrangement signed in 1999 and which took effect in February 2000 is
CRESYPN B A BN AFREAPI NG PR A% 2 and the title translated to English is
“Arrangement Concerning Mutual Enforcement of Arbitral Awards between the Mainland and the Hong
Kong Special Administrative Region”.

¥ Articles 3(1)(6) and 3(1)(8) of the Arrangement.



for the reason that the judgment is based on a ruling on a preliminary issue on a
matter outside the scope of the Arrangement’>.

C. Principle of enforceability and level of courts to be covered
14, In relation to the Mainland, legally enforceable Mainland judgments
given by the Primary People’s Courts or above in the following circumstances are
covered by the Arrangement'®:
(a) any judgment of the second instance;
(b) any judgment of the first instance from which no appeal is allowed,
or the time limit for an appeal has expired and no such appeal has

been filed; and

(c) any judgment of (a) or (b) above made in accordance with the
procedure for trial supervision.

15. In respect of Hong Kong, legally enforceable Hong Kong judgments
given by the following courts are covered by the Arrangement’’:

(@) the Court of Final Appeal;

(b) the Court of Appeal and the Court of First Instance of the High
Court;

(c) the District Court;
(d) the Labour Tribunal,
(e) the Lands Tribunal;

() the Small Claims Tribunal; and

1 Article 14 of the Arrangement. For instance, if the requesting court, having decided whether a natural

person had the legal capacity to enter into a contract, proceeded to make a judgment on the contractual
liability of that person, the requested court should not refuse to recognise and enforce the judgment on
contractual liability simply because the ruling by the requesting court on the issue of legal capacity would
fall outside the scope of the Arrangement.

6 Article 4(2)(1) of the Arrangement.

o Article 4(2)(2) of the Arrangement.



16.

D.

17,

(g) the Competition Tribunal.

The term “judgment” in the Arrangement includes'®:

(a)

in the case of the Mainland, any judgment, ruling, conciliatory
statement and order of payment, but excludes ruling on preservation
measures; and

(b) in the case of Hong Kong, includes any judgment, order, decree and

allocator, but excludes anti-suit injunction and interim relief.

Jurisdictional Basis

Subject to the relevant dispute not being under the exclusive jurisdiction
of the courts of the requested place, the requesting court shall be considered to
have jurisdiction for the purpose of the Arrangement if one of the following
conditions is satisfied"®:

(a)

(b)

(€)

at the time the requesting court accepted the case, the defendant’s
“place of residence” ?° was in the requesting place;

at the time the requesting court accepted the case, the defendant
maintained a representative office, branch, office, place of business
or other establishment without separate legal personality at the
requesting place, and the claim on which the judgment is based
arose out of the activities of that establishment;

the proceeding was brought on a contractual dispute and the place
of performance of the contract is in the requesting place;

the proceeding was brought on a tortious dispute and the act of
infringement was committed in the requesting place;

the parties to a contractual dispute or other disputes related to

18
19
20

Article 4(1) of the Arrangement.
Article 11(1) of the Arrangement.
The term “place of residence” is defined in Article 6 of the Arrangement and discussed in paragraph 19 of

this paper.



interests in property had expressly agreed in writing that the courts
of the requesting place shall have jurisdiction over the relevant
proceedings, and where the “place of residence” of all the parties to
the judgment was at the requested place, the requesting place was
the place where the contract was performed or signed, where the
subject matter was situated etc., being a place which has an actual
connection with the dispute; or

(f) the parties did not raise any objection as to the jurisdiction of the
requesting court and participated in the proceedings in defence or
reply, and where the “place of residence” of all the parties to the
judgment was at the requested place, the requesting place was the
place where the contract was performed or signed, where the
subject matter was situated etc., being a place which has an actual
connection with the dispute.

18. Apart from the provisions specified in the preceding paragraph, where
the requested court considers that the requesting court had jurisdiction over the
dispute according to the law of the requested place, the requested court may also
determine that the requesting court has jurisdiction over the dispute®.

19. The term “place of residence” is defined to mean in relation to a natural
person, one’s household residence, permanent residence or habitual residence;
and in relation to a legal person, its place of incorporation or registration, place of
principal office, principal place of business or place of central management®.

Judgments on intellectual property rights

20. The jurisdictional grounds set out in paragraph 17 above are not
applicable to a judgment ruling on a tortious claim for an infringement of an
intellectual property right”. For such a judgment, the requesting court shall be
considered to have jurisdiction only if the act of infringement* of intellectual
property right was committed in the requesting place and the intellectual property

21
22
23

Article 11(4) of the Arrangement.
Article 6 of the Arrangement.
Including acts of unfair competition prohibited under Article 6 of the Anti-Unfair Competition Law of the
People’s Republic of China (¥ #* A £ {rR®F 7 & § 5££ /%) (Article 6 relates to acts of confusion
causing one’s products to be mistaken for the products of another or as having specific connection with
” another) as well as claims for passing off under Hong Kong law.

Ibid.



right or interest concerned is subject to protection under the law of the requesting
25
place™.

21. On the other hand, judgments ruling on a contractual claim relating to an
intellectual property right will still be subject to the jurisdictional grounds set out
in paragraph 17 above.

E. Grounds for refusal

22, The Arrangement provides the following mandatory grounds for refusal
in respect of an application for recognition and enforcement of a relevant
judgment?®:

(@) the judgment does not meet the jurisdictional requirement(s) as set
out under paragraphs 17 to 21 above (as the case may be);

(b) the respondent was not summoned in accordance with the law of
the requesting place, or although the respondent was duly
summoned, was not given a reasonable opportunity to make
representations or defend his/her case;

(c) the judgment was obtained by fraud;

(d) the judgment was rendered in a cause of action which was accepted
by the requesting court after a court of the requested place has
already accepted the cause of action on the same dispute;

(e) a court of the requested place has rendered a judgment on the same
cause of action, or has recognised a judgment on the same cause of
action given by a court of another country or place;

(F) an arbitral award was already given in the requested place on the
same cause of action, or a court of the requested place has
recognised an arbitral award on the same cause of action given in
another country or place; or

2 Article 11(3) of the Arrangement.
% Article 12 of the Arrangement.



(g) the requested Mainland court considers that the recognition and
enforcement of the judgment is manifestly contrary to the basic
legal principles of Mainland law or the social and public interests
of the Mainland; or the requested Hong Kong court considers that
the recognition and enforcement of the judgment is manifestly
contrary to the basic legal principles of Hong Kong law or the
public policy of Hong Kong.

23. The Arrangement also provides a discretionary ground for refusal in
respect of an application for recognition and enforcement of a relevant judgment
where the proceedings in the court of the requesting place were contrary to a
valid arbitration agreement or a valid agreement designating a court (not being a
court of the requesting place) as having jurisdiction for resolving the same cause
of action?’.

F. Types of relief

24. Subject to paragraph 25 below, the Arrangement covers both monetary
(excluding exemplary or punitive damages) and non-monetary relief.

25. In respect of judgments ruling on tortious claims for infringement of
intellectual property rights®®, the Arrangement only covers monetary relief (but
including exemplary or punitive damages) determined with reference to the
infringing act committed in the requesting place®, but judgments ruling on
tortious claims for infringement of trade secrets will additionally cover

non-monetary relief*.
G. Relationship with the Choice of Court Arrangement
26. The Arrangement will, upon its commencement, supersede the Choice of

9931

Court Arrangement. This is except for a “choice of court agreement”™" made

27
28

Article 13 of the Arrangement.

Including acts of unfair competition prohibited under Article 6 of the Anti-Unfair Competition Law of the
People’s Republic of China (* &4 R X fr®F 7 & § 54 2) (Article 6 relates to acts of confusion
causing one’s products to be mistaken for the products of another or mistaken as having specific
connection with another) as well as claims for passing off under Hong Kong law.

2 Article 17(1) of the Arrangement.

% Article 17(2) of the Arrangement.

3 A “choice of court agreement” is defined in the Choice of Court Arrangement to mean “any agreement in
written form made, as from the day of commencement of this Arrangement, by the parties concerned in
which a people’s court of the Mainland or a court of the Hong Kong Special Administrative Region is
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between the parties before the commencement of the Arrangement and, in which
case, the Choice of Court Arrangement will continue to apply®.

H. Procedural matters

217, The Arrangement provides that the time limits, procedures and means
for a party to apply for recognition and enforcement of a judgment shall be
governed by the law of the requested place®.

28. The Arrangement allows simultaneous applications for enforcement in
both Hong Kong and the Mainland if the assets of the party against whom
enforcement is sought are situated in both Hong Kong and the Mainland®. The
total amount recovered, however, shall not exceed the sum specified in the
relevant judgment.

l. Implementation

29. The Arrangement will only take effect on a date to be announced by the
two sides, after both places have completed the necessary procedures to enable
implementation and will apply to judgments made on or after the commencement
date of the Arrangement®”.

Department of Justice
January 2019

expressly designated as the court having sole jurisdiction for resolving any dispute which has arisen or
may arise in respect of a particular legal relationship”.

Article 30 of the Arrangement.

Article 10 of the Arrangement.

Article 21 of the Arrangement.

Article 29 of the Arrangement.
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