e A RA
B PR AT N R B & AR TR B ERR PR LIFER

The Supreme People’s Court’s
Opinion on Taking Forward a Pilot Measure in relation to the
Recognition of and Assistance to Insolvency Proceedings

in the Hong Kong Special Administrative Region

(Courtesy English translation)
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To thoroughly implement Article 95 of the Basic Law of the Hong Kong
Special Administrative Region of the People’s Republic of China, further improve

the mechanism for judicial assistance between the Mainland and the Hong Kong

Special Administrative Region, facilitate economic integration and development,



optimise business environment underpinned by the rule of law, and having taken
into account judicial practice, the Supreme People’s Court and the Government
of the Hong Kong Special Administrative Region, after consultation, have signed
the Record of Meeting on Mutual Recognition of and Assistance to Bankruptcy
(Insolvency) Proceedings between the Courts of the Mainland and of the Hong
Kong Special Administrative Region. In accordance with the spirit of the said
Record of Meeting, and on the basis of the relevant laws including the Civil
Procedure Law of the People's Republic of China and the Enterprise Bankruptcy
Law of the People's Republic of China, the Supreme People’s Court has

formulated this Opinion.
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1. The Supreme People’s Court designates the people’s courts in Shanghai
Municipality, Xiamen Municipality in Fujian Province and Shenzhen
Municipality in Guangdong Province to take forward pilot measures on

recognition of and assistance to “Hong Kong Insolvency Proceedings”.
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2. “Hong Kong Insolvency Proceedings” referred to in this Opinion means
the collective insolvency proceedings commenced in accordance with the
Companies (Winding Up and Miscellaneous Provisions) Ordinance and the
Companies Ordinance of the Hong Kong Special Administrative Region, which
includes compulsory winding up, creditors’ voluntary winding up and scheme of
arrangement promoted by a liquidator or provisional liquidator and sanctioned by
a court of the Hong Kong Special Administrative Region in accordance with
section 673 of the Companies Ordinance of the Hong Kong Special

Administrative Region.
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3. “Hong Kong Administrators” referred to in this Opinion includes

liquidators and provisional liquidators in Hong Kong Insolvency Proceedings.
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4.  This Opinion applies to Hong Kong Insolvency Proceedings where the



Hong Kong Special Administrative Region is the centre of main interests of the
debtor.

“Centre of main interests” referred to in this Opinion generally means the
place of incorporation of the debtor. At the same time, the people’s court shall
take into account other factors including the place of principal office, the principal
place of business, the place of principal assets etc. of the debtor.

When a Hong Kong Administrator applies for recognition and assistance,
the centre of main interests of the debtor shall have been in the Hong Kong Special

Administrative Region continuously for at least 6 months.
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5. If the debtor’s principal assets in the Mainland are in a pilot area, or it has

a place of business or a representative office in a pilot area, the Hong Kong
Administrator may apply for recognition of and assistance to the Hong Kong
Insolvency Proceedings in accordance with this Opinion.

The intermediate people’s courts in the pilot areas shall have jurisdiction

over cross-boundary insolvency assistance cases heard in accordance with this



Opinion.
If an application is made to two or more people’s courts having jurisdiction,

the people’s court that accepts the case first shall exercise jurisdiction.
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6. The Hong Kong Administrator applying for recognition of and assistance
to Hong Kong Insolvency Proceedings shall submit the following materials:

(1) an application;

(2) aletter of request for recognition and assistance issued by the High
Court of the Hong Kong Special Administrative Region;

(3) the relevant documents on the commencement of the Hong Kong



Insolvency Proceedings and in relation to the appointment of the Hong Kong
Administrator;

(4) materials showing that the debtor’s centre of main interests is in the
Hong Kong Special Administrative Region, and if any of such materials was
issued outside the Mainland, it shall be certified in accordance with the law of the
Mainland,;

(5) a copy of the judgment in respect of which the application for
recognition and assistance is made;

(6) a copy of the identity document of the Hong Kong Administrator,
and if such identity document was issued outside the Mainland, it shall be certified
in accordance with the law of the Mainland;

(7)  evidence showing that the debtor’s principal assets in the Mainland
are in a pilot area, or that it has a place of business or a representative office in a
pilot area.

Where a document to be submitted to a people’s court of the Mainland is

not in the Chinese language, a Chinese translation shall be submitted.
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7. An application shall specify the following:

(1) The debtor’s name and place of incorporation, and its principal
responsible person’s name, position, residential address, particulars of identity
documents, means of contact, etc. as known by the Hong Kong Administrator;

(2) the Hong Kong Administrator’s name, residential address,
particulars of identity documents, means of contact, etc.;

(3) the progress and plan in relation to the Hong Kong Insolvency
Proceedings;

(4) the details of the recognition and assistance applied for and its
justifications;

(5) the details of the debtor’s known assets, place of business,
representative offices and creditors in the Mainland,

(6) the details of any civil action, arbitration and preservation measures
in respect of the debtor’s property and their execution in the Mainland;

(7) the details of insolvency proceedings against the debtor in other
countries or regions;

(8) other matters that shall be specified.
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8. The people’s court shall, within five days from the date it receives the
application for recognition and assistance, notify the interested parties including
the known creditors and announce its receipt of such application. Where an
interested party has objections to the application, the party shall put forward the
objections in writing to the people’s court within seven days from the date of
receipt of the notification or the date of such announcement.

The people’s court may conduct a hearing if it considers it necessary.
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9. From the time of receipt of an application for recognition and assistance
and until it is decided upon, the people’s court shall deal with any application
from a Hong Kong Administrator for preservation measures in accordance with

the relevant provisions of Mainland law.
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10. When a people’s court decides to recognise the Hong Kong Insolvency

Proceedings, it shall at the same time decide upon application to recognise the

status of the Hong Kong Administrator, and announce its decision within five



days.
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11.  After the people’s court recognises the Hong Kong Insolvency Proceedings,

payment of debts made by the debtor to individual creditors shall be invalid.
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12.  After the people’s court recognises the Hong Kong Insolvency Proceedings,
any civil action or arbitration involving the debtor that has started but has not yet

been concluded shall be suspended; however, such action or arbitration can

proceed after the Hong Kong Administrator takes over the debtor's property.
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13.  After the people's court recognises the Hong Kong Insolvency Proceedings,

the measures for preserving the property of the debtor shall be lifted and the

procedure for execution shall be suspended.
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14.  After the people's court recognises the Hong Kong Insolvency Proceedings,
it may, upon application, decide to allow the Hong Kong Administrator to perform
the following duties in the Mainland:

(1) taking over the property, seals, account books, documents and other

data of the debtor;

(2) investigating into the financial position of the debtor and preparing a
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report on such position;

(3) deciding on the matters of the debtor’s internal management;

(4) deciding on day-to-day expenses and other necessary expenditures;

(5) before the holding of the first creditors’ meeting, deciding whether
to continue or suspend the business of the debtor;

(6) managing and disposing of the debtor's property;

(7) participating in legal actions, arbitrations or any other legal
proceedings on behalf of the debtor;

(8) accepting declaration of claims by creditors in the Mainland and
examining them;

(9) performing other duties that the people's court considers that he may
be so allowed.

If the Hong Kong Administrator performs any of the abovementioned
duties that involves waiver of property rights, creation of security on property,
loan, transfer of property out of the Mainland and other acts for disposing of the
property that has a major impact on the creditors’ interest, it requires separate
approval by the people’s court.

The Hong Kong Administrator shall not perform his duties beyond the scope
provided by the Enterprise Bankruptcy Law of the People’s Republic of China
and by the law of the Hong Kong Special Administrative Region.
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15.  After the people's court recognises the Hong Kong Insolvency Proceedings,
the people’s court may, upon an application by the Hong Kong Administrator or
a creditor, designate a Mainland administrator.

After the designation of a Mainland administrator, the duties provided in
Article 14 of this Opinion shall be exercised by the Mainland administrator. The
Enterprise Bankruptcy Law of the People’s Republic of China shall apply to the
affairs and property of the debtor in the Mainland.

The administrators in  both jurisdictions shall strengthen their

communication and cooperation.
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16.  After the people's court recognises the Hong Kong Insolvency Proceedings,
it may, upon application, grant assistance concerning the realisation of bankruptcy
property, distribution of bankruptcy property, debt restructuring arrangement,
termination of bankruptcy proceedings etc.

The people’s court shall make an announcement within five days from the

date of receipt of such application. Where an interested party has objections to the
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application, the party shall put forward the objections in writing to the people’s
court within seven days from the date of such announcement.

The people’s court may conduct a hearing if it considers it necessary.
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17.  The people’s court may modify or terminate any recognition or assistance
upon discovering any circumstances that may impact on the recognition of and
assistance to the Hong Kong Insolvency Proceedings by the people’s court.

The administrator shall promptly inform and submit the relevant materials

to the people’s court, when in such a circumstance.
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18. A people’s court shall refuse to recognise or assist the Hong Kong
Insolvency Proceedings, upon examination of the evidence adduced by an
interested party to the satisfaction of the court of any of the following:

(1) the centre of main interests of the debtor is not situated in the Hong
Kong Special Administrative Region or it has been situated in the Hong Kong
Special Administrative Region for less than six months continuously;

(2)  Article 2 of the Enterprise Bankruptcy Law of the People’s Republic
of China is not satisfied;

(3) Mainland creditors are unfairly treated,

(4) thereis fraud;

(5) there is any other circumstance where the people’s court considers
that recognition or assistance shall not be rendered.

The people’s court shall refuse to recognise or assist the Hong Kong
Insolvency Proceedings if it considers that such recognition or assistance violates
the basic principles of the law of the Mainland or offend public order or good

morals.
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19.  When separate insolvency proceedings concerning the same debtor or
connected debtors respectively take place in the Hong Kong Special
Administrative Region and the Mainland, the administrators in the two

jurisdictions shall strengthen their communication and cooperation.
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20. If a people’s court recognises and assists the Hong Kong Insolvency
Proceedings, the bankruptcy property of the debtor in the Mainland shall first
satisfy preferential claims under the law of the Mainland. The remainder of the
property is to be distributed in accordance with the Hong Kong Insolvency

Proceedings provided that creditors in the same class are treated equally.
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21. After the people’s court has made a decision, the administrator or an
interested party may apply to a people’s court at the next higher level for review
within 10 days from the date of service of the decision. Execution shall not be

discontinued during the period of review.
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22. A party who applies for the recognition of and assistance to any Hong Kong
Insolvency Proceedings shall pay the fees in accordance with the laws and

regulations in the Mainland concerning costs.
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23. In the course of the hearing of cases of cross-boundary insolvency

assistance, the courts in the pilot areas shall promptly report to and seek guidance

from the Supreme People’s Court on major issues.
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24.  The courts in the pilot areas shall actively communicate and take forward

cooperation with the courts in the Hong Kong Special Administrative Region.



