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Forests and Countryside (Amendment) Bill 2006
(Decision on 18 January 2007)

Judgment
Update

Since the last issue (December 2006), the LegCo

President hasmade one decision under Rule 51(3)

and (4) of the Rules of Procedure of the LegCo1 on

18 January 2007 in respect of the Forests and

Countryside (Amendment) Bill 2006. The Bill was

proposed by Hon Choy So-yuk. The Bill provides

for the protection of old trees (being trees of or

over onehundred years oldwhich are of preservative

value), and of valuable trees (being large trees,

trees of rare species, trees of historical, cultural or

memorial significance, trees of special ecological

or scientific research value and certain other

specified treeswhich are of preservative value).

Having taken into account the viewsof theSecretary

for the Environment, Transport and Works and

Hon Choy So-yuk, together with the advice of

Counsel to the Legislature, the LegCo President

ruled that the proposed Forests and Countryside

(Amendment) Bill 2006 did not relate to political

structure. TheBill, however, related to the operation

of theGovernment andGovernment policieswithin

the meaning of Rule 51(3) and (4) of the Rules of

Procedure. The LegCo President did not consider

it necessary to form an opinion on whether the Bill

related to public expenditure for the purpose of

this ruling.

The LegCoPresident considered that theBill related

toGovernment policies on protection of trees. The

Bill, if enacted,would extend the protection scheme

accorded to forests and countryside covered by

the Forests and Countryside Ordinance to old and

valuable trees. In addition, the Government had

stated in LegCo that since a series of effective

measures were available for tree protection, it was

the Government's policy not to introduce new

legislative measures for tree protection at this

stage.

The LegCo President took Counsel's advice that

whenassessing the effect of theBill on the operation

of the Government, the key question the LegCo

President should consider was whether the

BL 105
The Hong Kong Special
Administrative Region shall, in
accordance with law, protect the
right of individuals and legal
persons to the acquisition, use,
disposal and inheritance of
property and their right to
compensation for lawful
deprivation of their property.

Such compensation shall
correspond to the real value of
the property concerned at the
time and shall be freely
convertible and paid without
undue delay.

The ownership of enterprises and
the investments from outside the
Region shall be protected by law.

Tang VP said he had no doubt that the Ordinance,

which provided for objections and appeals, came

within the ambit of BL 108, so that a payment

which turned out not to have been payable

because of a successful objection or appeal was

nevertheless covered by BL 108.

The plaintiff submitted that in reading BL 105

and 108, the Court had to strike a fair balance,

so that there had to be a reasonable relationship

of proportionality between the means employed

and the aims pursued. Tang VP did not believe it

was right to read BL 105 and 108, as if the right

of the HKSARG to tax had to strike such a fair

balance. Rather, the judge was of the view that

unless the taxation scheme could not be regarded

as genuine, but was in fact a disguised

expropriation of property, BL 105 had no

application. And the Court had no power to

interfere.
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decade and to consider the future outlook.
We also have our usual columns on "LegCo
President's Decision on Member's Bill" and
"Judgment Update". In this issue, we shall
discuss the constitutionality of criminalizing
homosexual buggery in the light of the right
to privacy and equality before the law, the
guarantee of prosecutorial independence
and the power to tax in the light of the
property right guarantee under the Basic
Law.

It is undeniable that after Reunification, Hong

Kong faced many challenges. However, the

implementation of the "One Country, Two

Systems" principle has been a great success.

There may be formidable challenges ahead.

With the concerted efforts of the Mainland

and the HKSAR, the "One Country, Two

Systems" principle will prove to be not merely

an unprecedented experiment, but also an

innovative mechanism which can facilitate

continuous development of the economy

and rule of law in both the Mainland and the

HKSAR. We would like to take this opportunity

to thank you for your support to the Basic

Law Bulletin. We shall strive to improve our

work with a view to enhancing our readers'

understanding of the Basic Law and the

principle of "One Country, Two Systems"

that it enshrines.

This year, we celebrate the 10th anniversary
of the coming into effect of the Basic Law.
This is also the 10th issue of the Basic Law
Bulletin. To commemorate this special event,
we are honoured to have the Chief Secretary
for the Administration (and the Chairman,
Basic Law Promotion Steering Committee),
Secretary for Justice, Secretary for
Constitutional and Mainland Affairs, Secretary
for the Civil Service, and the Convenor of the
Working Group on Civil Servants of the Basic
Law Promotion Steering Committee address
our readers.

As this is a special commemorative issue,
we have taken this opportunity to review in
the "Focus" the challenges that the HKSAR
has encountered in the interpretation and
implementation of the Basic Law in the past
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proposed new statutory requirementswould result

in changes in the organization structure of the

Government, which included distribution of

responsibilities among government departments

and their procedure or working process, in

implementing the new requirements contained in

the Bill. The answer to the question was that

imposing an additional statutory requirement of

applying for special permits from Director of

Agriculture, Fisheries and Conservation ("DAFC")

to carry out excavation and building works in tree

protection zones clearly changed the present

procedure for carrying out excavation or building

works onGovernment land.

The LegCo President was therefore of the view

that the Bill would have effect on the operation of

theGovernment. Such effectwas obvious because

the requirement of obtaining a special permit from

DAFC in respect of tree protection zones was a

new requirement provided by law. The effect was

also not a temporary one because this requirement,

once enacted, would remain in force until it was

amended or repealed.
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