
P29

NOVEMBER 2008   ISSUE No.11

The Focus

Index of Issue
    Nos. 1-10

No Contents BL Articles
Issue No/
Page No

1.
Bills Introduced by Members of the Legislative 

Council
BL 48、BL 56、BL 74、BL 75 1 / 15-16

2. 

High Degree of Autonomy - The Demarcation 

Issues between the Central Authorities and the 

HKSAR

BL 2、BL 12、BL 17、BL 22、
BL 24、BL 43、BL 48、BL 158

2 / 27-31

3. 
The Basic Law as the Interface between the 

HKSAR and the Mainland Legal Systems

BL 8、BL 10、BL 18、BL 39、BL 80、
BL 81、BL 84、BL 158、Annex III

3 / 25-29

4. 

Protection of Hong Kong Residents’ 

Fundamental Rights - A General Introduction 

to Chapter III of the Basic Law and Beyond

BL 4、BL 24、BL 26、BL 27、
BL 31、BL 39

4 / 2-6

5. 
The Judicial System of the HKSAR - Continuity 

and Change

BL 2、BL 8、BL 9、BL 11、
BL 18、BL 19、BL 64、BL 80、
BL 81、BL 82、BL 84、BL 85、
BL 86、BL 87、BL 88、BL 89、
BL 90、BL 92、BL 160、Annex III

5 / 2-6

6. Constitutional Review of Legislation
BL 8 、BL 11、BL 17、BL 18、
BL 19、BL 80、BL 82、BL 83、
BL 84、BL 85、BL 158、BL 160

6 / 2-3

7. 

Understanding “One Country, Two Systems” 

through Hong Kong's Constitutional 

Development

BL 1、BL 2、BL 11、BL 45、BL 48、
BL 68、BL 158、BL 159、Annex I、
Annex II

6 / 4-8

8. 
Overview of the Implementation of the Basic 

Law in the HKSAR

BL 9、BL 18、BL 23、BL 81、
BL 82、BL 158、BL 160、Annex III

7 / 2-10

9. External Affairs
BL 13、BL 116、BL 151、BL 152、
BL 153、BL 154、BL 156、BL 157

7 / 11-13

10. 
The Right to Institute Legal Proceedings 

against the Executive Authorities in the Courts
BL 16、BL 25、BL 35、BL 64 8 / 2-7

11. 

Judicial Assistance in Civil and Commercial 

Matters between Hong Kong and the 

Mainland

BL 95 9 / 3-8

12. 
The Basic Law A Decade On: Implementation 

Challenges and Future Outlook 

BL 8、BL 11、BL 17、BL 18、BL 19、
BL 22、BL 24、BL 45、BL 68、BL 80、
BL 81、BL 82、BL 83、BL 84、BL 85、
BL 88、BL 89、BL 158、BL 160、
Annex I、Annex II

10 / 5-26



P30

Judgement Update – BL Articles Index*

Index of Issue
    Nos. 1-10

Includes BL articles mentioned in “Judgment Update” of the Bulletin only.

BL
Articles Case Names

Issue No/
Page No

2
The Stock Exchange of Hong Kong Limited v New World Development Company 

Limited & Others (CFA, April 2006)
9 / 23-25

4
Ch'ng Poh v The Chief Executive of the Hong Kong Special Administrative 
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Ng Siu Tung & Others v The Director of Immigration, Li Shuk Fan v The Director 

of Immigration, Sin Hoi Chu & Others v The Director of Immigration (CFA, 
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The Official Receiver and Trustee in Bankruptcy of Chan Wing Hing, a bankrupt 
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9 / 17-19
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Ch'ng Poh v The Chief Executive of the Hong Kong Special Administrative 

Region (CFI, December 2003)
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85 HKSAR v Lam Kwong Wai & Another (CFA, August 2006) 9 / 11-14
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Commissioner of Rating and Valuation v Agrila Limited & 58 Others (CFA, March 
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1 / 11-12

158 Ng Siu Tung & Others v The Director of Immigration (CA, December 2000) 1 / 3-5, 13

The Director of Immigration v Master Chong Fung Yuen (CFA, July 2001) 2 / 5-13

Ng Siu Tung & Others v The Director of Immigration, Li Shuk Fan v The Director 

of Immigration, Sin Hoi Chu & Others v The Director of Immigration (CFA, 
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District Organizations

Whether the abolition of the Provisional Urban and Regional Councils under 

the Provision of Municipal Services (Reorganization) Ordinance (Cap 552) 

and the creation of District Councils under the District Councils Ordinance 

(Cap 547) are inconsistent with Art 25(a) of ICCPR (as applied to Hong Kong 

by BL 39), BL 97 & BL 98

Chan Shu Ying v The Chief Executive of the HKSAR (CFI, February 2001) 

BL 39、BL 97、

BL 98
1 / 8-9

Government Rent

Whether s 8 of the Government Rent (Assessment and Collection) Ordinance 

(Cap 515) and regs 2, 4 & 5 of the Government Rent (Assessment and Collection) 

Regulation (Cap 515A) contravene BL 121 - concept of“rateable value”

Commissioner of Rating and Valuation v Agrila Limited & 58 Others (CFA, 

March 2001)

BL 11、BL 121 1 / 11-12

Human Rights

Freedom and privacy of communication

Whether the CFI's order according temporary validity to s 33 of the 

Telecommunications Ordinance (Cap 106) and the Law Enforcement 

(Covert Surveillance Procedure) Order issued by the CE is constitutional; 

whether CE's executive order constitutes“legal procedures”for the 

purposes of BL 30

Koo Sze Yiu & Another v CE of HKSAR (CFA, July 2006)

BL 30、BL 48、

BL 160
9 / 21-22

Freedom of assembly

Whether the statutory scheme under the Public Order Ordinance (Cap 245) 

is consistent with the right of peaceful assembly under BL 27 and Art 17 of 

the BoR 

Leung Kwok Hung & Others v HKSAR (CFA, July 2005)

BL 27、BL 39 8 / 10-12

Freedom of demonstration

Whether the defendants have a“lawful excuse”for the public place 

obstruction charge under s 4(28) of the Summary Offences Ordinance 

(Cap 228); whether the arrest under s 50(1) of the Police Force Ordinance 

(Cap 232) contravenes BL 28 and Art 5 of BoR

Yeung May Wan & Others v HKSAR (CFA, May 2005)

BL 27、BL 28 8 / 13-15
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Freedom of the person

Whether an intention to cause grievous bodily harm in the offence of murder 

contravenes BL 25, BL 28 and the BoR which prohibit arbitrary detention or 

imprisonment; whether mandatory life imprisonment infringes a convicted 

person's constitutional rights under BL 28 and the BoR

Lau Cheong & Another v HKSAR (CFA, July 2002)

BL 25、BL 28 4 / 10-13

Whether the courts have inherent jurisdiction to grant bail independent of 

ss 9D & 9J of the Criminal Procedure Ordinance (Cap 221)

HKSAR v Siu Yat Leung (CFI, April 2002)

BL 28 4 / 14

Whether the defendants have a“lawful excuse”for the public place 

obstruction charge under s 4(28) of the Summary Offences Ordinance (Cap 

228); whether the arrest under s 50(1) of the Police Force Ordinance (Cap 

232) contravenes BL 28 and Art 5 of BoR

Yeung May Wan & Others v HKSAR (CFA, May 2005)

BL 27、BL 28 8 / 13-15

Freedom to travel

Whether the application of s 11(10) of the Immigration Ordinance (Cap 115) 

to the applicant as a non-permanent resident within his unexpired period of 

limit of stay is inconsistent with his freedom to travel and to enter guaranteed 

by BL 31

Gurung Kesh Bahadur v Director of Immigration (CFA, July 2002)

BL 31、BL 39 4 / 8-9

Whether the refusal of permission to land on the basis that the non-

permanent residence status was obtained by fraud as determined by the 

procedure adopted by the Director of Immigration interferes with freedom to 

travel under BL 31

The Director of Immigration v Lau Fong (CFA, March 2004)

BL 24、BL 31 6 / 16-18

Whether s 30A(10)(b)(i) of the Bankruptcy Ordinance (Cap 6) infringes the 

right to travel protected under BL 31 & Art 8(2) of the BoR

The Official Receiver and Trustee in Bankruptcy of Chan Wing Hing, a 

bankrupt and Lin Hai San, a bankrupt (CFA, July 2006)

BL 31、BL 39 9 / 17-19

Presumption of innocence

Whether the reverse onus clause in s 47 of the Dangerous Drugs Ordinance 

(Cap 134) is inconsistent with the presumption of innocence protected under 

the BL and the BoR; whether remedial interpretation can be applied

HKSAR v Hung Chan Wa & Another (CFA, August 2006)

BL 8、BL 18、

BL 160
9 / 9-11

Whether the reverse onus clause in s 20 of the Firearms and Ammunition 

Ordinance (Cap 238) is inconsistent with the presumption of innocence 

protected under the BL and the BoR; whether remedial interpretation can 

be applied

HKSAR v Lam Kwong Wai & Another (CFA, August 2006)

BL 8、BL 11、

BL 18、BL 19、

BL 80、BL 85、

BL 87、BL 158、

BL 160

9 / 11-14
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Whether the burden of proof in s 42(2)(a)(ii) of the Immigration Ordinance 

(Cap 115) is inconsistent with the presumption of innocence protected under 

Art 11(1) of the BoR as applied by BL 39

Lam Yuk Fai, Steve v HKSAR (CFA, April 2006)

BL 39 9 / 19-20

Right to equality

Whether an intention to cause grievous bodily harm in the offence of murder 

contravenes BL 25, BL 28 and the BoR which prohibit arbitrary detention or 

imprisonment; whether mandatory life imprisonment infringes a convicted 

person's constitutional rights under BL 28 and the BoR

Lau Cheong & Another v HKSAR (CFA, July 2002)

BL 25、BL 28 4 / 10-13

Whether criminalization of unlawful sexual intercourse with a girl under the 

age of 16 under s 124 of the Crimes Ordinance (Cap 200) infringes the right 

to equality protected under BL 25 & 28; whether this absolute liability offence 

is inconsistent with BL 28 & 39

So Wai Lun v HKSAR (CFA, July 2006)

BL 25、BL 28、

BL 39
9 / 15-16

Whether s 118C of the Crimes Ordinance (Cap 200) which makes 

homosexual buggery with or by man under 21 an offence is contrary to the 

right to privacy and equality before the law, contained in BL 25 & BL 39 and 

Arts 1, 14 and 22 of the BoR

Leung v Secretary for Justice (CA, September 2006)

BL 25、BL 39 10 / 27-31

Right to a fair trial

Whether the limitation on, as opposed to the denial of, the applicant's legal 

representation: (i) breaches the right to legal representation under BL 35; (ii) 

offends the applicant's right to a fair trial under Art 10 of the BoR; and (iii) 

offends any common law rule of procedural fairness

New World Development Company Limited & Others v Stock Exchange of 

Hong Kong Ltd (CFI, May 2004)

BL 35 7 / 21-23

Whether the reverse onus clause in s 47 of the Dangerous Drugs Ordinance 

(Cap 134) is inconsistent with the presumption of innocence protected under 

the BL and the BoR; whether remedial interpretation can be applied

HKSAR v Hung Chan Wa & Another (CFA, August 2006)

BL 8、BL 18、

BL 160
9 / 9-11

Whether the reverse onus clause in s 20 of the Firearms and Ammunition 

Ordinance (Cap 238) is inconsistent with the presumption of innocence 

protected under the BL and the BoR; whether remedial interpretation can 

be applied

HKSAR v Lam Kwong Wai & Another (CFA, August 2006)

BL 8、BL 11、

BL 18、BL 19、

BL 80、BL 85、

BL 87、BL 158、

BL 160

9 / 11-14

Whether the burden of proof in s 42(2)(a)(ii) of the Immigration Ordinance 

(Cap 115) is inconsistent with the presumption of innocence protected under 

Art 11(1) of the BoR as applied by BL 39

Lam Yuk Fai, Steve v HKSAR (CFA, April 2006)

BL 39 9 / 19-20
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Right to legal representation

Whether the limitation on, as opposed to the denial of, the applicant's legal 

representation: (i) breaches the right to legal representation under BL 35; (ii) 

offends the applicant's right to a fair trial under Art 10 of the BoR; and (iii) 

offends any common law rule of procedural fairness

New World Development Company Limited & Others v Stock Exchange of 

Hong Kong Ltd (CFI, May 2004)

BL 35 7 / 21-23

Whether BL 35 confers an entitlement to full legal representation by lawyers 

at the hearing for the purposes of examining and cross-examining witnesses 

and making oral submission; the meaning of“court”under BL 35 and 

whether the Disciplinary Committee of the Stock Exchange is a“court”

New World Development Company Limited & Others v The Stock Exchange 

of Hong Kong Limited (CA, May 2005)

BL 35 8 / 9

Whether BL 35 confers an entitlement to full legal representation by lawyers 

at the hearing for the purposes of examining and cross-examining witnesses 

and making oral submission; the meaning of“court”under BL 35 and  

whether the Disciplinary Committee of the Stock Exchange is a“court”

The Stock Exchange of Hong Kong Limited v New World Development 

Company Limited & Others (CFA, April 2006)

BL 2 、BL 8、

BL 18、BL 19、

BL 35、BL 39、

BL 80、BL 81、

BL 84、BL 85、

BL 87、BL 88、

BL 89、BL 92、

BL 93

9 / 23-25

Right to participate in public life

Whether the BORO is engaged and if so whether the electoral arrangements 

in question are inconsistent with Art 21(a) of the BORO which guarantees 

the right and opportunity of every permanent resident to take part in the 

conduct of public affairs directly or through freely chosen representatives 

without discrimination and unreasonable restrictions

Secretary for Justice & Others v Chan Wah, Tse Kwan Sang & Others (CFA, 

December 2000)

BL 39、BL 40 1 / 6-7

Right to privacy

Whether s 118C of the Crimes Ordinance (Cap 200) which makes 

homosexual buggery with or by man under 21 an offence is contrary to the 

right to privacy and equality before the law, contained in BL 25 & BL 39 and 

Arts 1, 14 and 22 of the BoR

Leung v Secretary for Justice (CA, September 2006)

BL 25、BL 39 10 / 27-31

Lawful Traditional Rights and Interests of Indigenous Inhabitants of the New Territories

Whether BL 40 protects any rights of indigenous villagers to vote and to stand 
as a candidate in elections for village representative to the exclusion of others

Secretary for Justice & Others v Chan Wah, Tse Kwan Sang & Others (CFA, 
December 2000)

BL 39、BL 40 1 / 6-7
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Official Languages

Whether the applicant has a constitutional right under BL 9 to be understood by 

the courts in Cantonese without the intervention of an interpreter; whether s 5 

of the Official Languages Ordinance (Cap 5) is inconsistent with the BL

Re Cheng Kai Nam Gary (CFI, December 2001)

BL 9、BL 67、

BL 81、BL 92
3 / 18-23

Power of Final Adjudication

Whether the finality provision in s 13(1) of the Legal Practitioners Ordinance 

(Cap 159) is inconsistent with BL 82

A Solicitor v The Law Society of Hong Kong & Secretary for Justice (Intervener) 

(CFA, December 2003)

BL 8、BL 18、

BL 82
6 / 12-13

Powers and Functions of the CE

Whether and how far the CE's decision made under BL 48(12) to pardon person 

convicted of criminal offence is subject to judicial review

Ch'ng Poh v The Chief Executive of the Hong Kong Special Administrative 

Region (CFI, December 2003)

BL 4、BL 11、

BL 48
6 / 9-10

Whether s 67C of the Criminal Procedure Ordinance (Cap 221) is inconsistent 

with BL 8, BL 80 and Art 14(1) of the ICCPR; whether s 12(2) of the Long-term 

Prison Sentences Review Ordinance (Cap 524) is inconsistent with BL 8 and 

Art 9(4) of the ICCPR

Yau Kwong Man & Anor v Secretary for Security (CFI, September 2002)

BL 8、BL 48、

BL 80
7 / 16-18

Property Right

Whether the defendant has the statutory duty under the Land Development 

Corporation Ordinance (Cap 15) to take all reasonable steps to acquire the 

property otherwise than by seeking resumption and to negotiate the purchase 

on fair and reasonable terms and whether an implied duty arose due to BL 6, 8 

& 105 on compensation for deprivation of property

Kaisilk Development Limited v Urban Renewal Authority (CA, April 2003)

BL 6、BL 8、

BL 105
5 / 8-10

Whether the Commissioner for Transport's decision under reg 14(1)(a) of 

the Road Traffic (Traffic Control) Regulations (Cap 374G) interferes with the 

applicant's right to use its property; if so, whether it amounts to deprivation of 

the applicant's business, entitling it to compensation 

Yook Tong Electric Company Limited v Commissioner for Transport (CFI, 

February 2003)

BL 6、BL 105 5 / 12-13

Whether s 12(c) of the Lands Resumption Ordinance (Cap 124) which excludes 

“hope value”of the land from compensation is inconsistent with BL 105

Director of Lands v Yin Shuen Enterprises Limited & Nam Chun Investment 

Company Limited (CFA, January 2003)

BL 105 5 / 14-15 
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Whether the reduction of profit, as a result of the wholesalers' being deprived 

of continuing their duck and goose wholesaling businesses at the original 

market as a result of the Public Health (Animals and Birds) (Amendment) (No 2) 

Regulation 1998, is a deprivation of property within the meaning of BL 105

Kowloon Poultry Laan Merchants Association v Director of Agriculture, Fisheries 
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