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Related Background: Use of Official Languages in Courts

R19954 In1995

CEERESUBEPI) (5 The Official Languages
5E)EMEET » 2 Ordinance (Cap 5) was
M E ke F - amended to make
B R EIEY - Chinese & English both

official languages for
court proceedings.

B ELPE  Transitional Arrangements
FR1996 -1 997 A HARY » JEBERE F Use of Chinese in court programme in CA, CFI, District
YEFEIRA B E ~ RN ERE » & Court and Lands Tribunal was implemented on a gradual
EE R g B DA T N E i - basis from 1996-1997.
F 1997 4£ 6 A 27 HBAME » &k Since 27 June 1997, both official languages may be used in
£5 ] o FH R e v E RE S all courts.

H1997 4 Since 1997

(EAE) HuflE  BL9I
‘[ FERERE] M/TECHE In addition to the Chinese language,

A~ SRR TR English may also be used as an official
B F sz 4 0 s3]l o language by the executive authorities,
W BTt R EREY o legislature and judiciary of the [HKSAR]."

=51EFl Constitutional Right

SEIEERNER A RYEEST » T ER  The guiding consideration in the choice of language in
Z R RIEAME R E S ANIE ~ AR judicial proceedings is to ensure the just and expeditious
HE T o« TR E RN IR A WS - 5 disposal of the cases. The trial judge’s decision is final and he
RERIIZESCRE ) ~ R (B0 > ¥ R will make the decision on the language having regard to
FEEETE SR » SR TS T S T I the wish of the litigants, the language ability of the lawyers
R B T S 2 e P T T SR e representing the litigants, the nature of the case (eg cases

=) R SR R R - B involving complex commercial transactions are more likely
PEHR A o EH%EEE"JH%E‘%H%%&?%i i i to be heard in the English language than criminal cases

involving disputed facts but no difficult points of law)
and the volume of documents required to be translated etc.
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The applicant contended that he enjoyed a constitutional
right under BL 9 to be understood directly by the courts in
Cantonese.

G AR EEE R The applicant sought leave to apply for
o TIEEE - CEPEZERER judicial review to challenge two decisions

SmminB FEREH— % @ %EE  of the listing judge who had listed the
BilingualJudge MAEERELNEE S applicant’s trial before a monolingual judge
HHEREE AL - who did not speak Cantonese.

f:3: 350

JFERERREEE

NEHFE R 68 A T S B R REA
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The CFI held that:;

« the applicant has a constitutional right to use the Chinese language in court;

* but that right does not imply a reciprocal obligation of the court to speak and read that language;

« sufficient if processes, eg employment of interpreters, exist to facilitate the court comprehending what
is said or written;

« application refused.
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INTRODUCTION

he applicant sought leave to apply for judicial review. The application concerned a criminal trial in the
District Court, the applicant being the accused in that trial.

The trial was set down for hearing before a monolingual judge, ie, a judge who did not speak Cantonese.
Two applications were made to have this matter listed before a bilingual judge, ie, one who spoke both Cantonese
and English. In respect of both applications, the listing judge considered it appropriate that the applicant’s trial

should continue to be listed for hearing before a monolingual judge.

One of the two bases for challenging the decisions of the listing judge was that the applicant enjoyed a
constitutional right to have his case determined by a judge who spoke Cantonese, the language which, if he testified,

he would speak at trial. ’

THE CONSTITUTIONAL ISSUE

The applicant submitted (via his counsel) that since the resumption of exercise of sovereignty a new constitutional
order had come into existence, one which recognized the supremacy of the Chinese language over that of English. To
that end, the applicant referred to the following wording of the Joint Declaration (JD reference 51):

“In addition to Chinese, English may also be used in organs of government and in the courts in the
[HKSAR]."

More importantly, the applicant also made reference to BL 9, the syntax of its wording echoing the Joint
Declaration. BL 9 read:

“In addition to the Chinese language, English may also be used as an official language by the executive
authorities, legislature and judiciary of the [HKSAR].”

The applicant contended that BL 9 made it plain that Chinese was to be the primary official language of Hong

Kong and of its judiciary. English, however, “may also be used’, an equally clear statement of its secondary role.

From this basis, the applicant submitted that a constitutional right to use Chinese in the courts of Hong
Kong would be undermined if the right did not comprise two essential elements; first, the right to speak Cantonese
and, second, the right to be understood by the courts in Cantonese without the intervention of an interpreter. The

CFI had no difficulty in accepting the first essential element but found no basis whatsoever for accepting the second.

V'S
A

The second base of challenge was that the listing judge acted in a manner that was Wednesbury unreasonable (in that the listing judge in exercising his discretion,
took into account irrelevant matters or failed to take into account matters that were relevant). The CFl held that this was not capable of argument.
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The CFI was of the view that if the applicant was correct in his purposive
interpretation of BL 9, it meant that a person who used Cantonese in SAR courts
was entitled as a constitutional right to be understood directly in that language by

the judge assigned to hear his matter. That might, if one accepted the submissions

of the applicant as to the ease with which alternate or deputy judges could be

appointed, be capable of practical manifestation. But BL 9 also referred to the use of Chinese as an official language
in the executive branches of government and the legislature. In respect of the legislature it should therefore follow
that a member who, as a constitutional right, used Chinese (Cantonese) was entitled, also as constitutional right,
to be understood directly in that language by the other members to whom he spoke. That could not be right. BL
67, for example, allowed specifically for permanent residents of Hong Kong who were not of Chinese nationality
to be elected as members of the LegCo. There was nothing, implied or otherwise, in the relevant articles, or in the
Basic Law read as a whole, to suggest that those persons who were not of Chinese nationality should nevertheless
speak a Chinese language.

As to the manner in which BL 9 was worded, instruments of constitution regularly spoke to matters which
defined national or regional identity. In that regard, the Basic Law was no different. The Basic Law, while upholding
the territorial integrity of the PRC, recognized that Hong Kong had a special history. The Preamble to the Basic
Law made specific reference to that history and to Hong Kong’s other “realities” such as its capitalist system of
commerce and its system of law.

Accordingly, as a work of constitutional architecture, the Basic Law was built upon the foundations of
Hong Kong’s special history. Part of that history was its adoption of the common law, the root language of which
was English. The common law was the law of Hong Kong upon the resumption of exercise of sovereignty and BL
81 enshrined that system.

The Basic Law not only enshrined the common law but, in order to give continuing effect to that enshrinement,
allowed under BL 92 for the recruitment of judges from other common law jurisdictions, without there being
suggestion that those judges should speak a Chinese tongue.

Accordingly, the CFI rejected the applicant’s argument and held that the constitutional right of a person
to use the Chinese language in a court of law in Hong Kong meant no more than the right of that person to employ
that language, ie, to utilize it, for the purpose of forwarding or protecting his interests. That right to employ or
utilize the language did not imply a reciprocal obligation on the part of the court to speak and read that language.
It was sufficient if processes, such as the employment of interpreters or translators, existed to facilitate the court
comprehending what was said or written.

As to the manner in which either or both of the official languages might be used in SAR courts, the CFI
was satisfied that section 5 of the Official Languages Ordinance (Cap 5) was applicable and was in no way contrary
to the provisions of the Basic Law. Section 5 made it plain that even though a judge before whom proceedings
took place might determine to use one official language, his decision did not prohibit the parties to the proceedings
or their legal representatives from employing the other official language.

CONCLUSION

Accordingly, the application for leave to apply for judicial review was refused. E
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