C U ReV| EV\ Spring 2008

The Commercial Unit, Civil Division

The Department of Justice
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Editorial

This Spring edition of the CU Review features tingt fof
two articles on exclusion clauses, a subject wluah
affect the pricing of risk and therefore the coaitraice,

and raise temperatures in all seasons. Gratefulkd
once again to Campos Cheng for the cartoon.

This edition also includes a second article onRbavrite
of the Companies Ordinance this one from th
administrative and structural viewpoints dathe secon
important Court of Final Appeal case on cont
formation —The World Food Fair Case

You may have been affected and perhaps benefite
the recently enacted Unsolicited Electronic Mess

Ordinance and our second article on this Ordinance

addresses issues such as the threshold words éi
course of or in the furtherance of any business”.

Last year Counsel in the Commercial Uattended th
15th Commonwealth Law Conference which was he
Nairobi, Kenya, at a time of relative peacemparec
with the current state of civil unrest following el
announcement of the result of elections that wetd im
December 2007. Counsel was among the 200 lav
who attended the Conference with the th
"Governance, Globalisation
Although Hong Kong is no longer a Commonwe:
country, many of the issues affecting Commonwealtr
equally apply to a common law system which H
Kong still practises. The Conference featured @s
which included human rights, law in a globali
economy, governance and the rule of law. "l
Diligence in Capital Markets and other Busin
Transactions" and "International Financial Market&te
of particular relevance to commercial law. For &
information, please visit the Conference website :

http://www.commonwealthlaw2007.org/wd90awp/wd9
Oawp.exe/connect/LSK

CHARLES BARR

Notes:
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Can you exclude your own liability?
Can you stop the other party from excluding his lia

bility?
Can you get value for money?

exclusions are
esoftware licences.

extensive) andterms affecting “business liability”,
that is liability arising from things
done or to be done in the course of a
The use of exemption clauses oftenbusiness, or from the occupation
leads to abudeparticularly where of business premises. “Business”
the parties do not possess equaincludes a profession and the
bargaining strength. The Control of activities of a public body, a public
Exemption Clauses Ordinance, Cap.authority, or a board, commission,
71 (the Ordinance) was enacted incommittee or other body appointed
1989 to restore some equality of by the Chief Executive or
arms by forbidding certain exclusion Government  “Public body” is
used in contracts to exclude or limit clauses and permittir_lg others_ if defined in the Inter_pretation and
liability for negligence or breach of “reasonable”. This grt'lcle General Clauses Ordinance, Cap. 1
contract. For example, awarehousefocuses on the statutory provisionsto include “any department of the
contract may provide that the in the Or(_JImanC(_a. The next issue ofGovgrnmen_t". Government and
warehouseman “shall not be liable CU Review Wll! Qeal with the public bodies may theref'ore be
for any loss or damage in respect ofcommon law principles and case affected by the Ordinance in cases

goods entrusted to itin the course law. such as providing drugs for medical

of its business occasioned by the . purposes and providing access o
negligence, wrongful act or default Does the Ordinance concern the land (but only where no interest in

of itself, their servants or Government? Iand_ is d(.:reateds, htrznlsferlred]c (r)]r
agents*.  Similarly (e.g.) in share The Ordi . d with gzr(rjr_unate - see chelube of the
underwriting agreements (where the e Ordinance is concerned with Ordinance, paragraph 1(b)).

One matter which will raise

temperatures in all seasons is wher
a contracting party charges fees for
providing goods or services on

condition he accepts no

responsibility for the goods or

services provided. Is this legitimate?
Can you do it and can you prevent
the other party from doing so?

Exemption clauses are frequently

“The use of exemption clauses often leads to abuse
particularly where the parties do not possess
equal bargaining strength.”

Liability for negligence or exercise Premises for the pugses fo

which he is invited opermittec
by the occupier to be thefe.

reasonable care
reasonable skill in the

A contract cannot exclude o performance of the contract;

restrict a person’s liability for
death or personal injury resulting
from negligencé. In the case of
other loss or damage arising fror

b) of any common law duty to take Liability arising from contract

reasonable care or exercise

reasonable skill (but not any With regard to consum

negligence, the exemption claus
will be effective only if it
satisfies the requirement o
reasonableness.

Negligence is defined in the
Ordinance to mean the breach

(@) of any obligation, arising
from the express or impliec
terms of a contract, to take
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stricter duty);

(c) of the common duty of care

imposed by the Occupiers
Liability Ordinance, Cap. 314 —
the common duty of care
is a duty to take such care as
in all the circumstances of the
case is reasonable to
that the visitor will be
reasonably safe in using the

contracts (i.e. where a persor
“dealing as consumer”) or whe
the contract is on the othe
“written standard terms
business”, the exemption clau:
will be subject to the Ordinance.

A person “deals asa consumer
if he does not make
(or hold himself out as
making) the contract in the



course of a business, and the othetJnreasonable indemnity
party does make the contract in the
course of a business. If the contractAn indemnity clause in a consume
is for the supply of goods, there is contract which provides that th
the additional requirement that they consumer is to indemnify the othe
must be of a type ordinarily supplied party for any liability of the latter in
for private use or consumption. the performance of the contract |

also subject to the requirement ¢
A party who is in breach of the reasonablenes$. For example,
contract cannot by reference to anywhere a person dealing as
contract term exclude or restrict his consumer hires a car with a drive
liability in respect of the breablor  provided by the owner and th
render a contractual performancedriver causes damage to a thil
substantially different from that party, any indemnity clause
which was reasonably expected ofproviding for the hirer to indemnify
him or to render no performance atthe owner of the car will be subjec
all unless such term satisfies theto the reasonableness test.
requirement of reasonablenéss.

Misrepresentation
Terms implied by law in Sale of

Goods A misrepresentation is an untru
statement of fact that causes a pa
Certain terms are implied into to enter into a contract. Any terr

contracts for the sale of goods. Thepurporting to exclude or restric
implied undertaking as to title in liability for misrepresentatiddmust
contracts for the sale or supply of be fair and reasonable having rega
goods cannot be excluded orto the circumstances which wer
restricted® When dealing with a known or ought reasonably to hav
consumer, liability for breach of the been known or in the contemplatio
seller’'s implied undertakings as to of the parties when the contract we
conformity of goods  with made. This applies to contracts ¢
description or sample, or as to theirall types.

quality or fitness for a particular

purpose cannot be excluded orThe reasonableness test
restricted; whereas when dealing

with businesses, such liability may The requirement of reasonablene
be excluded or restricted if it is gives rise to a degree of uncertain
reasonable to do g8. as to when an exemption claus

will be upheld. To reduce this
Guarantee of consumer goods uncertainty, section 3 of the
Ordinance sets out guideline
In the case of consumer goods,for determining reasonablenes

where the loss or damage is causedeasonableness is to be determin
by the negligence of the by reference to the time when th
manufacturer or distributor and contract was made. The onus
arises from the goods proving proof is on the person seeking 1
defective while in consumer use, rely on the clause. Where a perse
liability for the loss or damage seeks to limit his liability to a
cannot be excluded or restricted byspecified sum of money, regard wi
reference to any “guarantee” that thebe made to his resources ar

defects will be made good by whether he can cover his liability b
complete or partial replacement,insurancé? Where the contract is
or by repair or monetary for the supply of goods, there ar

compensation’ further guidelines for determining

reasonableness in Schedule 2 of th
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Practical

Tips in drafting or

avoiding exemption clauses

>

Care must be taken to ens
that the exclusion
restriction is drafted in such
way that it is reasonable
the circumstanceat the time
when the contract is mac
For instance, the exclusion
restriction should b
expressed in a langua
which the person adverse
affected by it understantls
Consideration should
given to insurance as
alterndive to exclusion ¢
liability. Records b
discussions, negotiations a
correspondence should
prepared commporaneousl
and kept safely.

To exclude or restrict liabilit
for breach ofthe obligation:
under sections 15, 16 or 17
the Sale of Goods Ordinan
in a contact for sale of gooc
(.e. obligatons as t
conformity of goods witl
description or sample, or
to their quality ofitness
for a particular purpost
which do not involve a par
dealing as consumer, Cci
must be taken to make t
clause reamable having
regard to the guidelines
Schedule 2 of th
Ordinance —see the abov
section on “Terms implied k
law in Sale of Goods”.

In Governmenprocurements

in order to protect the
Government against

contractor [ consultan
excluding or limiing its

liability in contract, tort or
otherwise, a ne@xclusion
clause in the consulting bri
or invitation to tender migt
read:



Ordinance. These are: the relai
bargaining positions of the pes;
any opportunity of the customer
enter into a similar contract wi
other persons without having
accept a similar term; tt
customer’s knowledge or means
knowledge of the existence a
extent of the term; where the te
applies if some condition is
not complied with, whethe
compliance with that condition
practicable; whether the goc
were manufactured, processed
adapted to the special order of
customer.

Exclusion from the Ordinance

The provisions regarding liabili
for nedigence and breach

contract, etc in sections 7, 8 an
of the Ordinance do not apply
those contracts set out in Schec
1 of the Ordinance. These inclt
contracts of insurance, contra
relating to the creation, transfer
termination of an irdrest in land ¢
in intellectual property, or t
formation or dissolution of

company, or the creation

transfer of securities. For contra

for international carriage of goods,

any exemption of liability for dea
or personal injury arising fro
negigence is prohibited. In ar
other case for such contracts,
Ordinance will generally not app
unless the person is dealing
consumer.

International supply contracts (
defined in the Ordinance) ¢
exempted from the requiremel
prohibiting unreaonable exclusio
or indemnity clausés

The main provisions in tt
Ordinance do not apply where 1
proper law of the contract is Ho
Kong only by reason of the choi
of the parties (and apart from ti
choice would be the law of tl
jurisdiction other than Hong
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Kong)'®. On the othe
hand, the Ordinance applie!
notwithstanding any choice
foreign law clause, wher¢hat
choice of law clause appears
have been imposed wholly
mainly for the purpose ¢
enablingthe party imposing it t
evade the operation ofthis
Ordinancé’.

How about unconscionable
bargains?

In addition to the control ove
exemption clauses by tl
Ordinance, the Unconscional
Contracts Ordinance, Cap. 458
further protedt a party dealing ¢
consumer. Where the court
finds the consumer contract
any part of it to hav
been unconscionable in t
circumstaces relating to th
contract at the time it was mau
the court may refuse to enfor
the contract, or may enforce 1
remainder of the contract withc
the unconscionable part, or lir
the application of, or revise
alter, any unconscionable pétt.

! Spurling v Bradshaw [1956] 1 WLR
461

Para 4.10 of the Report on the Control
of Exemption Clauses by the Law
Reform Commission of Hong Kong
(1986)

Section 2(1) of the Ordinance

Section 7(1) of the Ordinance

Section 7(2) of the Ordinance

Section 3(2) of the Occupiers Liability
Ordinance, Cap. 314

" Section 8(2)(a) of the Ordinance

8 Section 8(2)(b) of the Ordinance
Section 11(1) of the Ordinance
Section 11 of the Ordinance

Section 10 of the Ordinance

Section 9 of the Ordinance

Section 4 of the Misrepresentation
Ordinance, Cap. 284 and section 3(1)
of the Ordinance

Section 3 of the Ordinance

Section 16 of the Ordinance

Section 17(1) of the Ordinance
Section 17(2)(a) of the Ordinance
Section 5 of the Unconscionable
Contracts Ordinance, Cap. 458
Section 3(4) of the Ordinance
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(1) “Restrictions ol
limitations proposed b
a contractor/consulta
which seek to limit
or avoid the
responsibity of the
contractor/consultant |
contract, tort 0]
otherwise for failing t
exercise the skill an
care required by tr
contract or reasonahb
expected of th
contractor / consultan
may render its propos
noncompliant in  the
absolute discretion of ¢h
Government.”

(2) “The Governmen
will not provide any
indemnity to the
contractor/consultant |
any circumstances.”

AGATHA DING



The Companies Ordinance Rewrite (COR) — Part Il :

From decision to lift-off

In Part | of The Companies identical perspective to  otherPlanning

Ordinance Rewrite the history of bureaux and departments) would

the Companies Ordinance (Cap. 32)like  to share some of with any major project, planning
(CO) has been traced fromits experience  with  those plays an important role. It is
the time it was first enacted who may have a similarly important perhaps critical that
back in 1865 up to the current huge task in rewriting a major the planning is done in a spirit of
rewrite  process which began piece of legislation in the collaboration — the knowledge
in 2006. What may appear to future. Although no precedent required at this stage is often
have been a seamless transitiorfor other major projects, reposed in different bureaux
from the decision to rewrite the instructing Bureau first (including CSB) and departments
to the commencement of the contacted the Department of and extends to technical,
rewrite itself required many Justice about resource implicationsprofessional and administrative
hours of preparatory work to in July 2003, and the first matters. The main logistical issues

make lift-off possible. In Steering Committee was held that required attention can be
this article, the CU from its three years later in June 2006sategorised into two types, namely,
own perspective (not necessarily an (a) administrative; and (b) structural.
Administrative
Issues
| |
| |
R e
Staffing P R Financial
& Expertise = g Considerations
J N
[ Internal ] [ External ]
*Projected Costs and
| | Expenditure
Engagement
Deployment of External *Source
V. Consultant: and
Recruitment Availability
-Need A |
-Justification pprova
General -Scope
v -Selection
Specialised -CCSB
(skills) -Engagement
I I
Other Issues * Timing
*Selection Criteria * Procedure
*Selection Process/CCSB * Internal Approval
*Timing and Funding * LegCo Approval :
*Support Staff - Panel of Finance
*Support Resources Committee
*Office Accommodation & Location - Establishment
*Library/research materials Subcommittee of
*Establishment Sub-committee of LegCo Finance Committee
(if directorate post) * Trading Fund (?)

Diagram 1: Administrative Issues
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Administrative Issues

The two main areas of concern i
this category are staffing an
finance. They are inter-depende
and closely interlinked. Ensuring
that sufficient suitable staffing and
funding will be available for the
whole duration of the review
process is an important tasl
Internal deployment is a possibility
but possible strain and negativ
impact on the workforce shoulc
be carefully assessed. Recruitme
may be necessary. In which cas
recruitment criteria, the selectiol
process and funding would have f
be systematically addressed.

All three are required and thereft
consideration must be given at-
beginning, so as to minimise de
and frustration later, to CSB’s
requirements, the recruitment ¢
status of norpermanent residen
in any selection exercise a
whether dispesation from the
Chinese language requirentanay
be justified (as was thease ir
COR). The Establishment Sub-
committee of Finance Committ
of the Legislative Council wi
need to approve directorate posts -
this requires detailed justificatic
and in ®me cases the deletion o
corresponding directorate po
non-directorate posts are easiel

such as law and economics are
be reviewed. In engaging exter
consultants, issues to be addres
would include the need to follo
the Central Consultants Select
Board (CCSB) procedures (il
most cases, but the Department
of Justice is not requiredo
do so and CCSB procedures

not engaged if theconsultanc
fee is expected to be less th
(currently) HK$1.3 million), the
determination of the scope of t
consultancy, the selectiorriteria
and process, and the proposed
fees and funding. Diagram
sets out a summary of the
main administrative issues ithnis

_ to create. The engagement regard. Legal advice was giv
Note the trilogy: Posts, Money, an external experts may also t that COR fell within the
Persons (to fund and fill the Posts). appropriate where specialised area: scope of  the trading fund
Structural
Issues
| |
Review Review
Framework Timeframe
[ [
COR Approach COR Stage:

*2 Phases of Review
phase)

*Companies Bill (CB)
(tentatively divided into 22 parts)

(all except winding-up provisions are reviewed itthe 1%

* Terms of Reference & Guiding Principles

* Cateqgorisation of Provisions

(e.g.> enhancing corporate governance,
> encouraging use of information technology
> using subsidiary legislation (as applicable))

(e.g. by reference to their perceived level ofifficulty):

>Typel- complex and controversial issues (specialist
advice and topical public consultation
required)

>Type 2- issues which do not require specialist advice
and topical public consultation

>Type 3- issues which have already been

previously reviewed, subjected to extensive
consultation and reformed and which would
generally be restated in the CB
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The COR could be divided into the following three

1% stage >research (legal and policy issues)
>consultation with stakeholders:
- dedicated advisory groups
- the Standing Committee on Company
Law Reform
- public consultations on topical issues

2" stage general public consultation on
the White Bill

3rd stage introduction of the CB to LegCo

The Steering Committee oversees and steers the
review and rewrite process.

stages:

Diagram 2: Structural Issues




provisions applicable to tf
Companies Registry with the res
that the expenses of COR colid
defrayed from that fund with
corresponding reduction in a
payment to general reven
account.

Structural Issues

The CO is one of the longe
pieces of legislation in Hong Kon
The legislation is divided int
fourteen parts and twengix
schedles covering a variety «
subjects relating to companies.
such, it was important to formule
clearly the review process from t
beginning. The structure of t
review process could be divid

(b) the review timgame. Again
these two issues are clos
interlinked.

In the formulation of the revie
framework, the issues which wot
need to be addressed include
establishment of terms of referer
and guiding principles, identifyir
levels of perceived diffiglties anc
setting out a tentative structure
the proposed legislation. T
review timeframe is another ve
important aspect of planning t
review structure. Thorouc
research into and consideration
all relevant legal and policy issu
as well assufficient allocation o
time for detailed discussion a
public  consultations  onand

legislation  need to b
carefully considered ar
planned. Diagram 2 provid

examples of how these isst
have been addressed in the COR.

The logistics of administrativ
and structural issues should
meticulously planned from tt
outset. A well defined structur
framework will provide the
essential foundation upon whi
a solid review process a
rewrite can be hilt. However
time will tell: “It is easier tc
begin well than to finish well
(Plautus).

CHARLES BARR

into (a) the review framework and the drafting of the proposed ! CU Review Summer 2007

rdinance —

Highlights of the Unsolicited Electronic Messages O

Part Il

A glossary of some of technical terms in the Unsoclied Electronic Messages Ordinance, Cap. 593 (UEMO

“Address-harvesting software” means software that is specifically designed aketad for use for (agearching
the Internet or a public telecommunications netwfwk electronic addresses; and @jllecting, compiling
capturing or otherwise obtaining those electrodidrasses.

“‘Domain Name” means a string (any sequence or combination @résttharacters, numbers or symbols of
language) registered with or allocated or assidned domain name authority as part of an electroddress ol
the Internet.

“Electronic address’ means any sequence or combination of letters,acteas, numbers or symbols of ¢
language used to specify a source or destinaticemadlectronic messagaciuding an electronic mail addre
Internet protocol address, instant messaging a¢te@me, telephone number and facsimile number.

“Electronic messagé is a message sent over a public telecommunicatengice to an electronic addr
including (a) a text, voice, sound, image or videessage; and (l§ message combining text, voice, sot
images or video.

“Harvested-address list means (a) a list of electronic addresses;gbgollection of electronic addresses(@r
a compilation of electronic addressesere the production of the list, collection or qolation is, to any exten
directly or indirectly attributable to the use afdeess-harvesting software.

Operation of UEMO

“In the course of or in the furtherance of any busess”

UEMO only regulates a pers  An electronic message is a CEM definition in section 2(1) ¢
who sends a “commerci if (1) it is an electronic message UEMO; and (2) it is an electron
electronic message” (CEM) ah for any of the purposes seit messge “in the course of or in tt

has a Hong Kong link. in paragraphs (a) to (fh the  furtherance of any busines

CU Review Spring 2008 7



The definition in section 2(1)(a)-
(f) of UEMO covers situatior
where the purposer one of the
purposes is to offer to suppl
goods, services, facilities
land, or to provide business
investment opportunities, or to
advertise or promote goods,
services, facilities, land «
business or investme
opportunities.  This is tfF
commercial purpose which
done “in the course of or in tl
furtherance of any business” w
make the electronic mesge ¢
commercial electronic messe
or CEM.

“Business” in  section
is defined norexclusively tc
include “a trade or profession”.

Generally, the word “business” h

a very wide meaning. IiRolls v
Miller [1884] 27 Ch.D. 71 at 88
Lindely L.J. said that the wol
“business” meansalmost anything
which is an occupation
distinguished from pleasure -
anything which is a occupation o
duty which requires attention
business”.

However, the word “busines
must be read in context namely
commercial purpose referred
above. The commercial purpc
sets the scene and places
limitation on what might otherwis
be the wider or unrestricte
meaning to the word “business”.

defined in section 94(1) of the
UK Value Added Tax Act 1994
(VAT Act) to include “any
trade, profession or vocation”.
In Customs and Excise
Commissioners v Morrison’s
Academy Boarding Houses
Association[1978] STC 1 at 5,

Lord Emslie said that the word
“include” in the definition

shows that “business” could
comprehend activities which do
not fall within the common
understanding of the words
“trade, profession or vocation”.
The word ‘busines$ in

this context is to Dbe
given its natural meaning
and does not require that
what is done must

For example, the term “business” is be done commercially irthe

“The commercial purpose

sets the scene and places a limitation

on the meaning to the word “business

popularsense or with the obje
of profit. Lord Cameron,at page
8, said that the use of the wo
“in_the course of suggests thi
the activity must not be |
sporadic or isolated transactic
but  continued over &
appreciable tract of time ai
with such frequency as
amount to a recognizable a
identifiable activity of the
particular person on whom t
liability is to fall.

It was held inRWK Stirling v
The Commissioners [1985]
VATTR 232 that adding th
words ‘or furtherance” in the
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VAT Act was to ensure that all

business activities were caught by
the section, for example fringe
activities carried on separately
from the main business or
transactions related in some way
to the main business but which are
different in character from the

general run of the business.

In Town Investments v
Department of Environment
(H.L.(E.)) [1978] A.C 359, Lord
Diplock said that “the word
‘business’ is an etymological
chameleon: it suits its meaning to
the context in whichit is

found” and “in exercising the

”n

functionsof government the civ
servants of the Crown are
engaged in carrying on a sin
business on behalf of the Crov
i.e. Her Majesty’s Governme
in the United Kingdom.”

In view however of the ne¢
for commercial purpose referr
to above, if an electronic

message (e.g. a fax message)

is sent for the purpos
of supplying information (e.qg.
health information, informatio
about the Basic Law, citizen
advice or announcements in -
public interest), itwill not be a
CEM.



In such case sending t
electronic message would r
fall within UEMO.

An electronic message with
commercial purpose should
distinguished from one whic
only has a commerci
consequence -this is not ¢
CEM. For example an electror
message may promote a hol
or an activity for nomine
financial value or a charitab
bendit or good governance ¢
the part of the HKSARG ¢
private sector, and not be
CEM.

To implement UEMO and tr
Unsolicited Electronic Messag
Regulation, Cap. 593A the
Telecommunications Authority
(TA) issued a code of practice
provide giidance to the public ar
established three  do-no#ll
registers (DNC registers). Theye
Fax Register, Short messe
Register and Preecordec
telephone message RegistéMo
commercial electronic messe
(CEM) shall be sent to electror
addresses redeyed in a DNC
register. Senders of CEMs may

a yearly fee to TAto downloac
the DNC register to screanit

those registered  electron
addresses before  delivering
CEM.

Enforcement and appeadgainst
unsolicited CEM

A registered user of an
electronic addressmay lodge
a complaint to TA for
investigation if theyunsubscribi
or register but still receiv
CEM or experience any
infringement of UEMO.

“A person who suffers loss or damage by

reason of contravention of any provision in

UEMO may lodge a civil claim.”

After investigation, TA may
serve an enforcement notice
on any  person  who
is contravening or has
contravened any provisions of
Part 2 of the UEMO (which
prescribes rules about sending
CEMSs) requiring the person to
take remedial action as
specified. A person who fails
to comply with an
enforcement notice commits a
criminal offence. The person
on whom an enforcement
notice is served can appeal to
the Unsolicited Electronic
Messages (Enforcement
Notices) Appeal Board
(“Appeal Board”) within 14
days after the enforcement
notice is served but the person
should still comply with an
enforcement notice until the
Appeal Board has decided his
appeal.
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A person who suffers
damage by reason of contravent
of any provision in UEMO ma
lodge a civil claim in the Distric
Court for remedies, ders,
injunctions  or  other relie
appropriate or in the Small Clair
Tribunal for small claims.

Criminal Offences in respect ¢
CEM and electronic mail address

Under Part 3 of UEMO, tt
following activities in respect ¢
CEM and electronic mail addre
are criminal offences:

acquisition  an
of addreslsarvesting

(i)  supply,
use

software or a harvested-
address list in connectic
with or to facilitate the

sending of a CEM,

loss or

(i) use of scripts or oth
automated means

register fve or more
electronic mail addresse

and

(iif) using a telecommunications
device, service or netwo
to relay or retransm
multiple CEMs.

Under Part 4 of UEMO, frat
and other illicit activities relate
to transmission of CEMs a
criminal offences including:

(i) accessing a telecom-
munications device, servi

or network withou
authority to initiate
transmission of multipl
CEMs,

(i) initiating transmission ¢
multiple CEMs with intent
to deceive or mislead

9



recipients as to source

messages,
(iii)
in multiple CEMs,
registering for  electroni
addresses or domain nan
using information the
falsifies theidentity of actua
registrant to send multip
CEMs and

falsely
registrants of fiveor more
electronic addresses or
domain names to senc
multiple CEMs.

(iv)

(v)

of
service

The position
telecommunications
providers (TSPs)

A TSP who merely provides
service that enables a CEM to

sent is presumed not to have sen

the message and not to hi
auhorized the message to be s
Pursuant to section
UEMO, the prohibition of

falsifying header information

19(4) of
the

means to register five or mc
electronic mail addresses set
in section 19(1) of UEMO is n
applicable to a TSP agg in
connection with a publi
telecommunications service.

However, TA may for examp
direct TSPs to disclos
information to assist her in
investigation.

representing

The reaction of the industry
and consumers to UEMO

Hong Kong Association ¢
Interactve Marketing (HKAIM)
welcomes  guidance  unc
UEMO and believes it wi
support healthy growth of th
marketing industryHKAIM also
endorses the requirement

senders to identify themselv
and to provide accurate cont
information in a CEM but is
worried that the volume o
unsolicited CEM sent
overseas may cause difficulty

use of scripts or other automated

from

enforcement andffectiveness ¢
UEMO.

TSPs appear (so far at least) to
welcome the code of practice €
DNC registers and believe
UEMO strikes the balanc
between the development of t
e-marketing industry andthe
rights of recipientsHong Kong
Internet  Service Provide
Association believes the pub
will become more conscious
the problem of unsolicite
electronic messages atdEMO
provides accurate iofmation
and resources to handle t
problem.

Professor Leo Sin Yat-mingf
Chinese  University  expects
UEMO to affect the electroni
marketing industry only inthe
short term and anticipates that e-
marketers  will  shift thei
mindsets to adapt to the ni
trend in electronic marketingf
consumer choice as to what tt
receive.

RAYMOND FONG

World Food Fair Ltd v Hong Kong Island Development Ltd

(2006) 9 HKCFAR 735

Readers may recall that in t
CU Review Autumn/Winte
2007 at page 6 weeported on .
recent case —New World
Development Co. Ltd & Othel
v Sun Hung Kai Securities Lt
& Another (the New Worlc
Development Cagewhere Hon¢
Kong's top court, the Court «
Final Appeal (CFA), decide
(amongst other things) that 1
there to be goodontract ther:
must be a concluded bargain ¢
a concluded contract was c
which settled everything that w
necessary to be settled aledt
nothing to be settled by

CU Review Spring 2008

(World Food Fair Case)

agreement. But an agreement"
not incomplete merely becaust

CFA decided that:

left something which still had to(1)where a contract for a lease (see

be determined. It was oft
possible for the court to discern
the parties agreement t
intended principles, criteria
machinery, express or implied,
determining specific contractt
rights and liabilities without
requiring the parties to arriveat
further agreement. However
the World Food Fair Casethe
CFA was unable to discern t
parties’ agreement.

In theWorld Food Fair Casehe

Practical Tips) was being
asserted (as in thBlew World

Development Cagethere had to
be unconditional agreement on
all the terms that the parties

intended to include in their
particular lease including the
parties, the premises the

commencement and duration of
the terms and rent;

(2)whether the parties intended to

contract was to be looked
at objectively and in this
10



case there was no concluded (4) the Defendant was ordered

contract because final agreement
had not been reached on the
commencement date, on what
should be the period of the rent
free period, and on an option to
renew, all being matters which
the parties had plainly intended
to be regulated by their
contract;

(3) the payment of a deposit and the
giving of access for fitting out
works were generally equivocal
acts. Such acts were consistent
with :

(a) the existence of a concluded
agreement, but did not
prove its existence; and

(b) also being acts done in
anticipation of a legally
binding agreement.

It was not uncommon for parties
in the course of negotiations
which were still incomplete or
subject to contract to pay
deposits or to allow builders
access to the premises. Here,
the “initial deposit” and the
giving of possession for fitting
out works, did not establish the
existence of a concluded
contract (see Practical Tips).
Indeed, the request for the
“initial deposit” might suggest
that the parties had not yet
reached final agreement, as
there would have been no need
to seek such comfort if the
parties were already legally
bound AG & another v
Humphreys Estate (Queen’s
Gardens) Ltd [1987] HKLR
427 applied; Chillingworth v
Esche [1924] 1 Ch 97
considered) ; and

Editorial Board Consulting Board

repay the initial deposit sin
there was no conclud
agreement.

Practical Tips

» The CFA did not referat
any legal distinctior
between a contract for tl
granting of a lease and
contractfor other kinds o
transaction, nor did
indicate that different leg;
principles should apply.

Care needs to be taken t
unintentionally no legall
binding interim agreeme
has been entered into
the course of alengthy
negotiation. A failure of the
further negotiations will no
affect the legally bindin
status of any interir
agreement.

in

The World Food Fair
Case also highlights th
importance of reaching

binding agreement on all tl
terms the parties intended
be included before one
party such as Governmen
incurs expenditure, makes
payments _or gives ol
obtains access to _another

Difficulties with the
application of the law to tr
facts of cases such

World Food Fair Caseare
highlighted by the cost
delay and uncertainty
reflected in the history ¢
the litigation : the Court of

Technical Support

Editors: Charles Barr Beverly Yan
David Grover Danny Yuen
Mayanna To Raymond Fong
Rita Wong
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Betty Co
Kevin Leung

>

Appeal (which found the
the absence of formali
was met by pal
performance) reversed t
Court at First Instance ai
the Court of Appeal was
turn reversed by the CEA
More than 10 years elaps
betveen the commenceme
of negotiations to lease t
units and the decision in tl
CFA.

As mentioned in the C
Review Autumn /Winter
2007 at pag€, always
minimise the risk o
uncertainty and incomple
agreements (antherefore
litigation) by expredy
stating all rights an
liabilities in the agreemer
Minimise what yot
leave to chance. Pre-
contractual  consideratic
and negotiation are sti
critical. Do not always rel
on the Court finding in th
agreement a formula
mechanism for making
terms certain and comple
The Court did not do so
theWorld Food Fair Case

CHARLES BARR

Advice should be sought from CU
before applying the information

in the CU Review to particular
circumstances
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