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What's inside Editorial
Constitution of Companies under the new 2 We feature three articles in this edition. Thetfarticle
Companies Ordinance talks about the important changes to the law intced
by the new Companies Ordinance (Cap. 622)| on
Implication of Terms in a Contract 4 corporate constitutions for both new comparies
incorporated under the new Companies Ordinance| and
HKSAR Government’s Inaugural Issue of 5 existing companies incorporated under any of [the
Islamic Bonds predecessor Companies Ordinances. The seconig qrtic
discusses the traditional principles concerning |the
Bank of China (Hong Kong) Ltd v Wong 8 implication of terms in a contract and the lafest
Kam Ho [2014] 1 HKLRD 41 development in this area of the law. The thirdchet]
talks about the inaugural issue of Islamic bondghs)
Power Dekor (Hong Kong) Ltd v Power 9 Government under the Government Bond Programnje in
Dekor Group Co Ltd [2014] 1 HKLRD 845 September 2014.
Kowloon Development Finance Ltd v 10 We also feature three case reports in this editidrhe
Pendex Industries Ltd & Ors [2013] 6 first case is about the equitable doctrine of undue
HKC 443 influence exercised on the wife by the husband.e |Th

second case is about the provisions in the foijmer
Companies Ordinance (Cap. 32) regarding the nanaq of
company — whether such provisions should be amehded
to give more power to the Registrar of Companie$ to
police passing off. The third case is about themon
law principle of mistake in contract.
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Constitution of Companies under the new Companies @inance

Introduction include the provisions in the memorandum) continue
to apply to the company unless and until the compan
The new Companies Ordinance (Cap. 622) (“newalters its articles pursuant to the usual procesltoe
CO”) commenced operation on 3 March 2014. Thealteration. If a company previously relied on the
new legislation introduces some important changes t Table A articles as contained in the First Schetlule
the law on corporate constitutions for both newthe former Companies Ordinance (Cap. 32) (“former
companies incorporated under the new CO andCQO”), the version of Table A applicable to the
existing companies incorporated under any of thecompany continues to apply = However, any
predecessor Companies Ordinances. This articl@rovisions in the articles which are inconsisteithw

briefly discusses the changes. the new CO would no longer have legal effect, since
the Ordinance would override inconsistent provision
Abolition of Memorandum of Association in the articles. Existing companies may also amend

their existing constitutions, for example, to regla
Under the predecessor Companies Ordinances, theferences to obsolete provisions of the former ©O,
constitution of a company consisted of the provide for a re-numbering in light of the inclusiof
memorandum of association and articles ofthe provisions in the memorandum in the articles, o
association. The concept of a memorandum ofto take advantage of some of the new initiativedeun
association is abolished under the new CO. Fothe new CO.
companies incorporated under the new CO, there is n
longer a need for a memorandum to be prepared an@onstitutions of New Companies
lodged for registration of the company. For erigti
companies, the provisions of the memorandum ardo form a new company under the new CO, a copy of
deemed to be provisions in the articles of assiociat the company’s articles of association must be Iddge
of the company From the strict legal perspective, for registratio. There are 5 mandatory articles set
neither existing nor new companies have aoutin ss.81 to 85 of the new CO. They include the
memorandum of association. The constitution ofcompany name and statements as to the liabilifies o

companies now consists solely of the articles. members, such as whether the members have limited
liability. If the company’s objects are to be dfied

Constitutions of Existing Companies in the constitution, they should now be set outhia
articles.

As noted above, the provisions in the memorandum of
existing companies are deemed to be part of thés for the regulations of the company, the persons
articles from 3 March 2014. However, for forming the company have a choice whether to
companies limited by shares, the share capitalselau include their own regulations in the registeredches
in the memorandum (which states the amount of(similar to the process under the former CO), @yth
authorized capital and the division of the capiitéb may rely on the default articles, which are now
shares of a fixed nhominal amount) is excluded fromreferred to as the model articles.
the deeming In other words, that clause in the
former memorandum no longer has any legal effectModel Articles
This change is due to the abolition of the conad#pt
nominal or par value of shafeand the abolition of Companies(Model Articles) Notice® (Cap. 622H)
the concept of authorized share capital.

The new CO empowers the Financial Secretary (“FS”)
The articles of an existing company (modified toto prescribe model articles for comparlies The

1 New CO s.98 4 New CO Sch.11 5.9
2 New CO s.98(4) > New CO s.67
3 New CO s.135 6 L.N. 77 of 2013
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Companies (Model Articles) Notice (the “Notice”) (b) members' rights and the proceedings at general
made by FS prescribes the model articles for public  meetings;
companies limited by shares (Sch. 1), private
companies limited by shares (Sch. 2) and companie&) shares and distributions; and
limited by guarantee (Sch. 3). There are no model
articles for unlimited companies. (d) miscellaneous matters, including communications to
and by the company.
Application of the Modd Articles
In terms of the substantive content, many of the
The model articles replace the standard articleprovisions in the model articles are derived frdm t
provided in Table A (for public and private compesi former standard articles. However, there are some
limited by shares) and Table C (for companies kohit changes introduced, for example, to provide foremor
by guarantee) of the First Schedule to the formé& C detailed procedures for the administration of the
and apply to companies incorporated under the neveompany and to align with new requirements under
Co. the new CO. For instance, in respect of
decision-making by directors, new articles havenbee
A company may adopt any or all of the provisions inadded to provide for the detailed procedures for
the model articles prescribed for the type of comg@  written resolution$' and for the appointment and
which it belong&  On the incorporation of a limited removal of alternate directdfsand in respect of the
company, the model articles form part of the proceedings at general meetings, an article isdadde
company's articles of association if the company'son the rights of directors and other persons wie ar
registered articles do not prescribe any regulation  not members of the company to attend and speak at
the company or in so far as the company's registeregeneral meetings
articles do not exclude or modify the model arstle
The model articles are in addition to the mandatory Stefan Lo and Ida Chan
articles that a company is required to have.

The model articles do not apply by default to emgst
companies formed before the commencement of the
new CJd? including those companies which have
adopted the standard articles provided in the First
Schedule to the former CO. However, existing
companies may amend their articles to follow the
model articles of their own volition.

Major Changes Introduced by the Model Articles

When compared with the former standard articles, th
model articles are substantially re-organised to
enhance clarity, coherence and ease of reference.
For example, articles concerning similar mattews ar
grouped together under different broad headings wit
the following topics covered —

(a) directors and company secretary, and in
particular how directors are to make decisions;

" New COs.78
® New COs.79
®  New CO s.80 ' The Notice: Sch.1 Arts.17-19
0 The model articles also do not apply to any camypa ** The Notice: Sch.1 Art.30; Sch.2 Art.28; and Sch.3
formed after the commencement of the new CO where Art.26
the company was formed under the former CO pursuant® The Notice: Sch.1 Art.45; Sch.2 Art.41; and Sch.3
to transitional provisions: new CO Sch.11 s.3 Art.41
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Implication of Terms in a Contract

Where a contract is entered into by the partiesallys  charged BP’s associate company at the general rate
the important terms are written down as expresager which was higher. The Supreme Court of Victoria
In some cases, the parties might have commommplied a condition into the rating agreement timest
assumptions not expressly spelt out in the contsact rating agreement should continue in operation soly
some details are not expressly written out. Utider long as BP should be the occupier of the refindey s
law of contract, the court has the power to imply This was rejected by the Privy Council on appeal
terms into a contract in certain circumstances. which found such an implied term unreasonable and
inequitable. Instead, the Privy Council implied th
In this article, we will deal with some of the iastes term that if the rights of BP (which was defined as
in which the court implies an “unwritten” term into  “the Company” in the rating agreement) were

contract. assigned or otherwise disposed of to an associate
company of BP, the term “Company” should mean
Business Efficacy that assignee company. This was because apart from

the rating agreement, there was a refinery agreemen
The general principle is that a term will be imgdli®@  providing for BP to construct a refinery on theesit
give business efficacy to the contrdtt Such The refinery agreement was also given statutory
implication must be strictly necessary, not jusinge sanction by the Westernport (Oil Refinery) Act 1963
or might seem reasonable. The court is cautious iThere was an express provision in the refinery
not re-writing the contract. The Privy CouncilBR agreement that the refinery agreement might be
Refinery  (Westernport) Pty Ltd v President, assigned to an associate of BP. The court considere
Councillors and Ratepayers of the Shire of Hastings'™®>  the rating agreement together with the refinery
set out the following conditions (which may ovejlap agreement. The Local Government (Decentralized

that must be satisfied: Industries) Act 1963 under which the rating
agreement was entered into was enacted the same day
(1) it must be reasonable and equitable; as the Westernport (Oil Refinery) Act 1963. Thertou

considered the two Acts as “twin implementations of
policy of securing decentralization of industry by
offering preferential rating”.

(2) it must be necessary to give business effitacy
the contract, so that no term will be implied i&th
contract is effective without it;

(3) it must be so obvious that "it goes without Co-operation/Prevention Principle
saying";

It is also well established that there is an inglierm
that the parties shall co-operate to ensure the
(5) it must not contradict any express term of the  performance of their bargain.

contract.

(4) it must be capable of clear expression; and

Similarly, where a contractor's performance of a
In that case, BP (Westernport) Pty Limited (“BP”) condition of contract is rendered impossible byahe
entered into a rating agreement with the Premier obf the other contracting party, he is exonerateunfr
Victoria of Australia under which the latter agreted  the performance of it. This “prevention principle”
charge only preferential rates on BP for 40 years i was applied in a conveyancing case in the Hong Kong
respect of its refinery site. BP later went into Court of Final Appeal (“CFA”) Kensand Realty Ltd
voluntary liquidation and the liquidator transfetithe v Whale View Investment Ltd .  In the completion of
refinery to BP’s associate company. The localpurchase of property, the CFA held that there was a
government in Victoria claimed that the rating implied term that reasonable time should be given b
agreement was terminated because of the transfler anhe vendor’s solicitors to the purchaser’s solisitto

14" The Moorcock (1889)14 P.D. 64
15 (1977) 16 ALR 363 16 (2001) 4 HKCFAR 381

CU Review Winter 2014 Page 4



prepare split cheques for completiofilmplied Earlier in Banque Bruxelles Lambert SA v Eagle Sar
Term”). The split payment information was given Insurance Co. Ltd?°, Lord Hoffmann stated that the
only 1 hour 47 minutes before 1 p.m., the schedulegrocess “is one of construction of the agreemerd as
time of completion. As a result, after the purelias  whole in its commercial setting.”

solicitors went through the procedures of checking

documents, credit authorisations, obtaining cashieThe authors were also of the view that the prirspl
orders from banks, delivering the completionthat traditionally govern the implication (or
documents by hand to the vendor’s solicitors’ @ffit =~ non-implication) of terms in the body of case law
was 1:06 pm, 6 minutes late of the scheduled time oshould now no longer be regarded as “tests” bherat
completion. It was held that the vendor’s soligtor as guidelines to assist the court. However, “it is
failed to give sufficient time to the purchaser’s clear that Lord Hoffmann did not intend in his bilea
solicitors to draw down the loan and prepare tH# sp approach to herald any fundamental change of déitu
cheques. The purchaser was thus prevented to perforso as to enable terms to be more easily impfied.”
his part of the contractual obligation to tender This broader approach was also considered in a Hong
purchase price on time. The CFA apart from rulingKong CFA cas& but the court still regarded that for a
that there was the Implied Term, also held thathen term to be implied, it must be of strict necessity.

facts of the case the vendor had breached thedthpli

Term. The purchaser’s inability to tender Agatha Ding
completion was due plainly to the vendor’s breach.

The vendor who forfeited the deposits and allefped t

purchaser in breach was instead held to be themone

breach and was liable to repay the purchaser i
deposits of HK$ 8.25m and also had to pay th
purchaser damages amounting to HK$ 8m for tHELSEUREEUIELICRRENC VST,
purchaser’s loss of bargain. Islamic Bonds

However, CFA disagreed with the Court of Appeal
below that there was also an implied term that theOn 11 September 2014, the Hong Kong Government
vendor should grant an extension of time forlaunched its inaugural issue of Islamic bonds ia th
completion as this term if implied would be coryrar form of ljarah Sukuk under the Government Bond
to the express term of the contract that time wabke®  Programme (“2014 Sukuk”). The 2014 Sukuk, with

essence. an issuance size of US$ 1 billion and a tenor of 5
years, marks the world's first USD-denominated
Recent Development sukuk originated by an AAA-rated government. It

recorded an oversubscription of 4.7 times, and was
Recently, there appears to be a development of thallocated to over 120 global institutional investor
law on implied terms in the UK. The authors of with 36% distributed to the Middle East, 47% to &si
Chitty on Contracts (31Ed.) described it as a broader 6% to Europe and 11% to the United States.
approach’.

The Philosophy of Islamic Finance

Lord Hoffmann stated irAtt-Gen of Belize v Belize
Telecom Ltd *® at the Judicial Committee of the Privy The term “Islamic finance” refers to financial
Council: activities conducted in compliance with the reldvan
principles of the Shariah, which represents the
“in every case in which it is said that some primnis guidance given by the Holy Quran and the Sunnah
ought to be implied in an instrument, the questmn  (the custom, habit or way of life) of the Prophet
the court is whether such provision would spelliout Muhammad. Financial contracts must not, amongst
express words what the instrument read against thether things, contain the elementsRiba (interest),
relevant background, would reasonably be understood

to mean®®.
20 [1997] AC 191 at 212
2L Chitty on Contracts, 31Ed. at para. 13-005
17" Chitty on Contracts, 3YEd. at para. 13-005 22 By Sir Ivor Richardson NPJ at para. 24Xing Ho Co
18 [2009] UKPC 10, [2009]1W.L.R. 1988 Ltd and Others v The Secretary for Justice [2004]
19 [2009] UKPC 10 at para. 21 HKCFA 51,[2005] 1 HKLRD 135
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Gharar (uncertainty or risk relating to the major sale of the asset to redeem the Sukuk.
elements of a contract) af@mar (games of chance,
gambling). Legislative Changes

Riba covers all forms of “interest” on commercial or The existing legal or regulatory framework in Hong

personal loans. The Shariah prohibits it as it eaus Kong does not prohibit Islamic financing. However,

wealth to be accumulated in a few hands. Lending irthe nature and structure of Islamic financial pidu

Islam is not a business but a virtuous activitgnir  normally involves transfer of assets which mayaattr

which one cannot take any benefit. If the valu¢ghef more tax (e.g. stamp duty) than their conventional

loan decreases due to inflation, the lender will becounterparts. This has been considered an

considered as having done a greater virtue. impediment to the development of an Islamic bond
market in Hong Kong.

Gharar refers to entering into a contract in absolute

risk or uncertainty about the ultimate result oé th Thelnland Revenue and Stamp Duty Legidation

contract, the nature and specifications of the esuibj (Alternative Bond Schemes) (Amendment)

matter or the rights and obligations of the parfidgse ~ Ordinance 2013

prohibition of Gharar and Qimar requires Islamic

banks to avoid for instance speculative trade areshy  With a view to providing a comparable taxation

short-selling, discounting of bills and securities  framework for Sukuk vis-a-vis conventional bonds,

well as futures and options contracts. the Legislative Council passed the Inland Revenue
and Stamp Duty Legislation (Alternative Bond
What is ljarah Sukuk? Schemes)(Amendment) Ordinance in July 2013. The

4 most common types of “Islamic” financial
The Shariah permits ljarah, which involves leasing arrangements are given the same profits tax tredtme
asset and receiving rentals. Lending money withas conventional debt arrangements. These financial
interest is prohibited, but Islamic banks are aldvio ~ arrangements, referred to as “specified alternative
provide financing to their customers by purchasingbond schemes” under the Amendment Ordinance,
assets and leasing them to their customers. must consist of a bond arrangement (between the
bond issuer and the bond holders) and a specified
Likewise, corporate bodies and Governments arénvestment arrangement (between the bond issuer and
permitted to issue ljarah Sukuk as an alternatded t the originator) which must take any of the follogin
to interest-based borrowing. Durable assets ardorms:
selected and used to back the issue of ljarah Sukuk
which are certificates representing the holder's> lease arrangement
proportionate beneficial ownership in the undedyin > profits sharing arrangement
asset. An ljarah Sukuk can be negotiated and trade& purchase and sale arrangement
freely in the market. > agency arrangement

In a typical government issue of ljarah Sukuk, aFurther, a number of conditions have to be satisfie
special purpose vehicle (“SPV”) is created tobefore the bond arrangement and the specified
purchase the asset from the originator, i.e. theénvestment arrangement in a specified alternative
government. The SPV raises money by issuing Sukulkond scheme can be regarded as a debt arrangement
to the investors, enabling it to pay for the pusghaf  for profits tax purpose.

the asset. The SPV then leases the asset back to th

government for a period corresponding to the tefior The amendments to the Stamp Duty Ordinance now
the Sukuk. During the tenor of an ljarah Sukuk, theprovide for relief from stamp duty on certain
Sukuk holders assume the rights and obligations oinstruments executed solely for compliance with
the owner and receive periodic payments. TheShariah principles and not otherwise required i th
periodic rental payments from the government to thecase of conventional bonds.

SPV match the periodic payments from the SPV to the

Sukuk holders. Upon maturity of the Sukuk or in the Loans (Amendment) Ordinance 2014

event of default, the government will purchase the

asset back from the SPV at a pre-determined priceThe Loans (Amendment) Ordinance, passed in March
The SPV will use the sale proceeds received fran th2014, allows periodic payments and disposal gains
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derived from the redemption of any alternative tond that currently applicable to the interest paymemtd
issued in connection with the Government Bonddisposal gains in relation to conventional Governime
Programme to enjoy the same profits tax exemptson aBonds.

The 2014 Sukuk

The following diagram illustrates the structure @ash flows of the 2014 Sukuk.

Sale of Assets Issue of Certificates
Purchase Price Issue Price
................. 4.-----------------
The Hong Kong
HKSAR L CrEn G AEs Sukuk 2014 Certificate
Government/ Limited holders
Periodic Rental
Fsl Payments Periodic Payments
----------------- »> R LR 2
Sale of Assets upon Redemption of
Dissolution of Trust Certificates

Dissolution Distribution
Exercise Price Amount
.’

The Hong Kong Government, being the originator,would use the purchase monies to redeem the Sukuk.
first established an SPV under the name of Hong

Kong Sukuk 2014 Limited (“Issuer”). Certain The 2014 Sukuk 2014 Limited was listed on the Hong
Government properties in Wu Chung House andKong Stock Exchange and Bursa Malaysia on 19
Fairmont House (“Trust Assets”), which were then September 2014 and admitted to trading on NASDAQ
owned by the Financial Secretary IncorporatedDubai on 21 September 2014.

(“FSI"), were selected to back the Sukuk issuaue.

18 September 2014, the closing date, the Sukuk Beverly Yan
holders paid the issue price of the Sukuk to tkadsg

which then paid such amount to the FSI as the

purchase price for the Trust Assets. Immediatelynup

purchase of the Trust Assets, the Issuer leased the

Trust Assets to the Hong Kong Government and

issued the certificates to the Sukuk holders, diega

that it would hold the Trust Assets on trust foe th

Sukuk holders as owners and beneficiaries pro rata

according to the face amount of the Sukuk they.held

An amount representing the rentals will be paidgve

6 months commencing from 18 March 2015 for a

period of 5 years. On the same dates, the Sukuk

holders will receive an amount representing a @effin

share of the rentals paid by the Hong Kong

Government. On 18 September 2019, the FSI would

purchase the Trust Assets back from the Issueghwhi
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Bank of China (Hong Kong) Ltd v Wong Kam Ho

[2014] 1 HKLRD 41

The issue in this case is whether a legal charga on reasonable steps to satisfy itself that there was n
family home (the “Property”) executed by a husbandundue influence? It will be appreciated that untbss
(the “Husband”) and wife (the “Wife”) was vitiated first question is answered in favour of the wifétimer

by undue influence exercised on the Wife by theof the later questions arise. The wife has nordefe
Husband. Undue influence is a doctrine of equityand is liable...”

that enables the court to strike down a transaction

where the intention to enter into it had been predu ConsideringRoyal Bank of Scotland plc, the Court
unconscionably. Whether or not a transaction wadeld that in a case where a man is said to havelynd
brought about by the exercise of undue influenca is influenced his wife, the fact that the wife hasosgd

question of fact. trust and confidence in the husband in relatiothto
management of her financial affairs, coupled wité t
Facts fact that the transaction is one that calls for

explanation, are normally sufficient basis, absent
The Husband, a businessman, and Wife, a housewifevidence to the contrary, to infer that the tratisac
both came to Hong Kong from Swatow and werewas brought about by the husband’s undue influence
married for over 30 years. The Husband and the 1over the wife. However, in the ordinary course and
Defendant (“D1") became the only two shareholdersfailing proof to the contrary, a transaction invialy a
and directors of a business in paper products (thevife guaranteeing payment of her husband’s business
“Business”). To secure credit facilities from the debts was not explicable only on the basis thaiag
plaintiff bank (the “Bank”) granted to the Busingss procured by the exercise of undue influence by the
the Husband and Wife executed a legal charge on thieusband.
Property (the “Legal Charge”) which was owned by
them as joint tenants in favour of the Bank at theThe Wife's defence and counterclaim gave particular
Bank’s solicitors’ offices. of how she was influenced by the Husband.

Reference was made to the marriage of 30 years and
The Business subsequently defaulted in repaying ithiow throughout the marriage she was a housewife and
debts to the Bank. The Bank commenced the presemeposed full trust and confidence in the Husband in
action for, inter alia, possession of the Properfjhe  handling all matters including all financial mager
Wife counterclaimed that the Legal Charge should beelating to the Property. The Wife claimed she
rescinded on the ground of undue influence by thecompletely trusted the Husband, and that she signed
Husband. She claimed that she trusted the Husbartthe document because the Husband told her to do so,
and signed the Legal Charge because he told ey to without knowing what it was that she signed. The

s0, without knowing the nature and purpose of it. Court found that even if one accepted the Wife's
evidence at face value, it did not demonstrate any
Decision undue influence exercised by the Husband. There

was a relationship of trust and confidence, buthsuc
The Court analysed the case according to the thretust was not unusual between husband and wifeaand
guestions posed ifRoyal Bank of Scotland plc v part of every healthy marriage. The transactios wa
Etridge (No 2)%: not one that called for explanation. What the

Husband earned from the business would be income
“(1) Has the wife proved what is necessary for theof the family, the Wife had a real interest in sgei
court to be satisfied that the transaction wasce#te  that business prosper, and therefore in providieg h
by the undue influence of the husband? (2) Was theecurity over the Property required for the borrayvi
lender put on inquiry? (3) If so, did the lendekea necessary for the Business. The Property had been
charged before more than once for bank financing to
23 [2002] 2 AC 773 at para. 101 support the Husband’s business. The Court found no
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suggestion there was any coercion, pressure oits business. The defendant company was
bullying on the part of the Husband to make theeWif incorporated in Hong Kong in 2010 with the same
sign the Legal Charge, nor was there any allegation name as that of the Holding Company.
misrepresentation by the Husband to the Wife about

the nature of the transaction or documents. Onfhe relevant legislation at the time of its incagimn
question (1) the Court found that the Wife hadeil Was (1) 5.20(1)(a) of the former Companies Ordisanc
to discharge the burden of proof that the HusbandC@p: 32), which provided that a company shallet

exercised undue influence on her. Considering thdedistered by a name which is the same as a name

: e appearing in the Registrar of Companies’ index of
evidence, the Court was not satisfied that the Hindb ompany names. and (2) s.22(2). which provided that

had in any way unconscionably abused the trust anﬁ/here a company had been reaistered by a name
conﬂdence_ the W|_fe placed in _him.  The Wiie's which (a) is tﬁe game as, or, ingthe opinign of the
counterclaim was dismissed. Registrar, too like a name appearing at the timenef

) ) registration in the Registrar’s index of names..g th
As question (1) was not answered in favour of théregistrar may within 12 months of that time, in
Wife, the other two questions did not arise. Hoevev wyriting, direct the company to change its name inith
the Court commented on the other questiorsbiter. such period as he may specify.
As regards question (2), the Court followed the
approach inRoyal Bank of Scotland plc that a bank In permitting the incorporation of the defendant
was put on inquiry “whenever a wife offers to stand company under its name, the Registrar of Companies
surety for her husbhand’'s debts”. The Courthad obviously taken the view that the defendant

considered that it would have found that the Baak w COmpany’s name was not the same as or too like the
put on inquiry as it knew the Property was jointly hame of the plaintiff company. ~ That was a

owned by the Husband and Wife, and it would have/€ditimate view according to the practice of the
ompanies Registry. That practice is set out & th

been apparent to the Bank’s solicitors who handleagompanies Registry publication ‘Guideline on

the Legal Charge that the Wife was neither AReqistration of Companvy Names for Hona Kon
shareholder nor director of the Business. As idgar Co%panies' pany 9 9

guestion (3), the Court would have held that thekBa

had not shown it had taken reasonable steps t@ brinrpg seenario in the Power Dekor case is an example
home to the Wife, in a meaningful way, the of what is called a ‘shadow company’, that is a
implications of the Legal Charge. A separatecompany incorporated in Hong Kong with a name
meeting (in the absence of the Husband) with theery similar to a well-known brand name or trade
Bank or a solicitor would give some assurance thaimark and using its incorporation to pass off asrétae
the Wife was told of her potential liability andkiof ~ company in conducting business in mainland China.
standing as surety and urged to take independgalt le An amendment had been made to s.22 of Cap. 32 (the
advice. Yet there was no satisfactory explanationchange of name provision) by the Companies
why the Bank had not followed such practice. (Amendment) Ordinance 2010 adding a new
sub-section (3B) to s.22 empowering the Registrar t
Josephine Ho  direct a company to change its name where an order
has been made by a court restraining the company
from using the name. This change was intended to
deal with the shadow company problem.

The application before the Court in the Power Dekor

case was for judgment in default of notice of ititam

to defend and of defence. The plaintiff company’s

claim against the defendant was for trade mark

infringement and passing off. Zervos J was satisfi

that the relevant papers had been properly seméd a

entered judgment for the plaintiff company.

Facts Accordingly, s.22(3B) would apply and the Registrar
o _ ~could make a direction to change its name to the

The plaintiff company was an established company indefendant company, and if it failed to do so the

Hong Kong trading in building and decoration Registrar could substitute the company’s regisirati

materials.  Its major shareholder (the “Holding number for its name and the penalty of a fine and

Company”) was a company incorporated in the PRCdaily default fine could be imposed.

under the name Power Dekor Group Co Ltd and was

the registered proprietor of various trade markga

PRC and elsewhere used by the plaintiff company in

Power Dekor (Hong Kong) Ltd v

Power Dekor Group Co Ltd
[2014] 1 HKLRD 845
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Judge’s criticism of existing process Registrar have asked “Is this your group company?”
The Registrar is not required to do so under the
Zervos J indicated that he did not think that thecurrent law.
current provisions went far enough. He said that
“serious consideration should be given to enactingThe issue is clear enough. Should we change the
provisions that give the Registrar far more effeeti current system in Hong Kong as to company names
measures... . It seems that greater scrutiny reds which, in effect, provides for almost immediate
be employed in the approval process to ensureathat incorporation (subject only to checking against the
company name will not be accepted for registraifion index for same names), which may allow
it is the same or very similar as a hame appearing incorporation of, say even 50, shadow companies a
the Registrar’s index of company names”. year, or revert to the pre-1990 situation when
company incorporation took weeks and sometimes
The difficulty is with regard to “too like”. Appehix months, while professional officers had to make
B to the Guideline referred to above sets out somelecisions on subtle differences in wording. It is
criteria which the Registrar will apply in formiren~ submitted that the current system is preferable,
opinion on whether the names are “too alike”. Blase notwithstanding that a small (in relation to theato
on the criteria in the Guideline, the Holding number of new companies registered) number of
Company’s name was not “too alike”. The Registrarshadow companies may slip in. Prior to the 1990
would have had no knowledge of the Holding amendments, the Companies Registry was policing
Company’s existence. A similar name to companieghe passing off law. The amendments were intended
in a group plus ‘Group’ is common enough in the to change that.
group situation and acceptable. Should the Registr
have sought the plaintiff company’s views on the Ted Tyler
defendant company’s application? Should the

Kowloon Development Finance Ltd v Pendex Industriettd & Ors

[2013] 6 HKC 443

Mistakes can sometimes be made when expressing theade by consent in 2005 (2005 Order”). Just as in
intention of the parties in agreements. The commorthe case of the 2004 Order, the 2005 Order focased
law recognises two types of mistakes, one commorthe amount of instalments repayable in one year, vi
and one unilateral. The Court of Final Appeal 2005. Unlike the 2004 Order, the 2005 Order was
(“CFA™) in Kowloon Development Finance held that  silent about how the remaining indebtedness woald b
there was a common mistake in the wording of andischarged if B had duly paid up the instalments in
agreement embodied in a consent order obtained b005. Like the 2004 Order, the 2005 Order did not
the parties from the court and ordered that theerord say if any of the instalments was not paid, L wdogd

be rectified. at liberty to recommence the action. B failed &y p
up some instalments due in 2005 and L decided to
Facts recommence proceedings to recover the entire

indebtedness. B protested by arguing that payment
The plaintiff moneylender (“L”) advanced certain of the annual instalments specified in the 2005e®rd
loan facilities to the defendant borrower (“B”) ihe  would discharge the whole debt.
aggregate amount of some HK$20 million. In 2003, B
defaulted payment and after negotiation, the partie B failed and L succeeded before the High Court and
reached an agreement containing a reschedulifgeof t the Court of Appeal, which held that there was a
debt repayments. The agreement was embodied in@mmon mistake in the 2005 Order. B then appealed
Tomlin order made by consent by the court in 2004to CFA.
(“2004 Order”). The agreement only concerned the
instalments payable in 2004 and it was expresshDecision
stated in the 2004 Order that if B had duly reaidh
instalments, L would review the amount of repaymentCFA dismissed the appeal and held that there was
annually thereafter. Indeed another agreement waample evidence for the conclusion that there was a
reached and was embodied in another Tomlin ordecommon mistake in the 2005 Order. CFA went
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further to conclude that there was also a unilateraintended it). Under this example, it should not be
mistake. Both mistakes justified rectification dfet good faith for the procuring department to inskeitt
2005 Order and the appeal of B was dismissed. the abnormally low quotation should be binding on

the tenderer. If the procurement department were t
CFA explained the difference between a commondo so, the tenderer might seek rectification by the
mistake and a unilateral mistake, and the requinésne court to prevent the procurement department from
to be fulfilled in order for the court to find thdtere  enforcing the wrongly submitted quotation. Further
has been a mistake before allowing rectificatiommf in the case of inconsistency in the quotations
agreement. In the case of common mistake, thesubmitted (for example, between the unit prices for
question is “whether a written document correctly individual goods or services and the total), there
reflects what the parties had, on an objectiveshould be clear provisions in the tender documents
assessment, agreed it should cortain “The entiting the Government to seek clarification from
concept for rectification for common mistake invedv  the tenderer. Simply relying on the lower or highe
carrying into effect what the partieppear to have  amount (or just the total) which may be incorrect
actually agreed® ” (emphasis added). Thus, should not be the preferred approach.
rectification is concerned with contracts and
documents, not with intentioffs

Denise Lam

For unilateral mistake, the court has to look itite
“subjective states of mind of the parties. If the
contract contains a provision which one party knows
that the other party thinks is not there, or knaksat
the other party is mistaken about its meaning, the
court may, as a matter of discretion, either refisse
allow him to enforce the contract as it would
ordinarily be construed or go further and rectifie t
written agreement to give effect to what the mistak
party thought had been agrééd. The court
attributed this rectification remedy as a remedy
against specific forms of bad faith, namely badhfai
in the sense that the court would not allow a party
who knew that a mistake had been made by the
counter-party to benefit from such mistake by
enforcing a wrongly worded agreement against such
counter-party.

Relevance to Government Tenders

The principles endorsed by CFA iKowloon
Development Finance concerning mistakes should
also be applicable in the case of contracts coedud
through tendering. It is quite common for tendgrer
to make mistakes in their tenders (for exampleaiaep
guotation with a missing digit rendering the quiotat
to be abnormally low that the tenderer could nateha

Editors : Yung Lap Yan
Beverly Yan

24 [2013] 6 HKC 450 at para. 19! Ada Chen

iz [2013] 6 HKC 451 at para. 19D Advice should be sought from CU before applying the
Per Denning LJ in Frederick E Rose (London) lutd. information in the CU Review to particular circumstances.
William H Pim Jnr & Co Ltd. [1953]2 QB 450, 461

27 [2013] 6 HKC 451 at para. 20E-G
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