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Counsel in the Commercial Crime Sub-division specialize in
the prosecution of a wide variety of criminal offences, often
referred to as white-collar crimes, ranging from major frauds,
money laundering, securities and revenue frauds, bribery
and corruption and offences relating to customs and excise.
They give legal advice to law enforcement agencies on the
sufficiency of evidence in respect of these offences and take up
the subsequent trials and appeals from time to time. Financial
or commercial fraud and bribery may not be new crimes, but
the deployment of technological development coupled with
an increase in complexity of transactions or criminal activities,
which may at times transcend national boundaries, often render
it more difficult for perpetrators to be brought to justice. Despite
these challenges, counsel in the Sub-division strive to continue
to combat commercial crimes in order to maintain Hong Kong's
reputation as one of the world's leading financial centers.

The Sub-division comprises 5 sections and highlights of some
notable cases handled by each section in 2020 are set out
below:

Section IV(1) -
Major Fraud

HKSAR v Tsang Choi-sheung, Wendy CACC 330/2019 was a typical
case where the applicant prepared sham contracts and delivery
notes so as to receive 2 sums of crime proceeds under the guise
of 2 genuine transactions. The sums involved were US$99,936
and US$98,143.19 respectively. The applicant portrayed herself
as an astute business woman who sold red wine and had
her own accounting business. The Court drew the irresistible
inference that the contracts and delivery notes produced by the
applicant were forged. The applicant was convicted after trial
and was sentenced to 2.5 years' imprisonment for 2 counts of
dealing with property known or believed to represent proceeds
of an indictable offence. The Court of Appeal dismissed her
application for leave to appeal against conviction.

In HKSAR v Chan Kam-ching CACC 230/2019, the applicant was a
practising solicitor who owned a law firm. He acted for a man to
facilitate a fraudulent sale of a village house to the latter’s wife for
HKS3 million with a view to obtain a mortgage of HKS 1.5 million
from a financial institution. The consideration of HK$3 million
was never paid. For his role in this fraudulent transaction, the
applicant was charged with 2 counts of using a false instrument
for registering a false “Sale and Purchase Agreement”and a false
"Assignment” with the Land Registry. The applicant was also
charged with 1 count of using a copy of a forged instrument for
furnishing the financial institution with a copy of the false “Sale
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and Purchase Agreement” of the said transaction which led to the
granting of the mortgage loan. The applicant was sentenced to a
total of 8 months'imprisonment suspended for 2 years. The Court
of Appeal dismissed the applicant’s application for leave to appeal
against conviction.

In HKSAR v Ma Chun-kit HCCC 20/2018, the defendant was a deputy
manager of the accounting department of a Korean company in
Hong Kong. He stole HK$386,955,303.70 from the company over a
period of 7 years. The defendant was charged with 4 counts of theft.
He transferred the sums via online banking system using security
tokens held under the name of the Korean managers or managing
directors without their knowledge. Once the money was deposited
into the defendant’s personal accounts, the sums were transferred
to the defendant’s other bank accounts or used to pay his credit-
card expenses. The defendant was found guilty by the jury and was
sentenced to a total of 15 years'imprisonment.

In HKSAR v Chow Lai-ying, Candy DCCC 656/2019, the defendant
was the wife of a prominent triad leader whose family members
and associates operated an unlawful bookmaking network. The
defendant became out of reach shortly before her husband's
arrest by the Police in July 2013. She was arrested on 18 April 2019
upon her return to Hong Kong. She pleaded guilty to 4 counts of
dealing with property known or believed to represent proceeds
of an indictable offence and she had dealt with crime proceeds
involving HK$102.9 million for a period of 5 years and 7 months.
The defendant was sentenced to a total of 2 years and 7 months'
imprisonment.

Section IV(2) -
Securities, Revenue and Fraud

In HKSAR v Wong On-ni HCCC 113/2020, the defendant, who was
a former teaching assistant of a university in Hong Kong was
convicted of 16 counts of fraud and 1 count of money laundering
on her own plea. The defendant claimed herself to be engaged
in trading luxury goods, mainly luxury watches, and deceived the
victims into investing in her schemes, by undertaking to provide
them with lucrative returns. The total amounts involved in the
fraud charges and the money laundering charge were over HK$81
million and about HK$150 million respectively. In sentencing the
defendant, Hon J Toh described that the scheme devised by the
defendant was a very nefarious one and the total losses suffered by
the victims were astronomical. The defendant was sentenced to
imprisonment for 12 years.

In HKSAR v Double Bright Limited KTS 21847/2019, Double Bright
Limited had sold the residential properties of a development by
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tender, and it was prosecuted for failing to set out the terms of
payment, namely, the details of the “Early Settlement Cash Rebates’
clearly and precisely in the register of transactions, contrary to
section 59(1)(g) and (6) of the Residential Properties (First-hand
Sales) Ordinance (Cap. 621). In particular, the defendant had set out
“the title” of the said rebate only, and had omitted the “percentage/
amount” of such rebate in connection with the purchase of the
relevant properties. The contravention involved had materially
and adversely affected the transparency and fairness in the sales
of first-hand residential properties and the interest of the relevant
purchasers. On 14 January 2020, the defendant was convicted on its
own plea, and was fined for a sum of HK$50,000.

In HKSAR v Lai Wun-yin & another HCCC 66/2018, a non-executive
director ("D1") and a company manager ("D2") of the company
formerly known as China Metal Recycling (Holdings) Limited
("China Metal") were prosecuted for conspiring to defraud the
Hong Kong Stock Exchange in the listing of China Metal in 2009. A
total of about HK$1 billion was yielded from the company's initial
public offering. In 2015, the company subsequently became
the first one to be wound up on public interest grounds on the
application of the Securities and Futures Commission. For the
criminal proceedings, a major part of the evidence involved
analyzing materials obtained from the company’s Macao subsidiary,
and Letter of Request proceedings had to be initiated to obtain
testimonies from prosecution witnesses residing in Macao. As
proceedings were conducted in Macao Courts by our Macanese
prosecutorial counterparts, much care had to be taken to ensure
that the evidence obtained conformed to the court procedures and
rules of evidence applicable to Hong Kong and Macao respectively.
Ultimately, the 2 defendants were convicted by jury in December
2019. In January 2020, D1 was sentenced to 7 years imprisonment
and D2 was sentenced to 8 years'imprisonment. As noted by the
sentencing judge, "the fraud revealed in the present case comes
very close to the worst of its type". Since then, D1 has lodged an
application to appeal against her conviction which is underway.

Section IV(3) -
ICAC (Public Sector)

The offence of misconduct in public office plays an important role
in ensuring that the integrity of the public service be protected
and upheld. The offence can be committed only by persons who
are invested with powers, duties, responsibilities or discretions
which they are obliged to exercise or discharge for the benefit of
the general public but such persons may or may not be employed
by the Government. In HKSAR v Siao Chi-yung Weslie & others WKCC
2550/2018, which involved the leakage of examination questions
and marking criteria of the Diploma of Secondary Education
examinations by oral examiners appointed by the Hong Kong
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Examinations Authority to a tutor of an education centre, the Court
considered whether oral examiners (who were not Government
employees) were public officers for the purpose of the offence of
misconduct in public office. Having considered the power, duty and
responsibility entrusted to the oral examiners and exercisable for the
public good, they were held to be public officers. The applicants
were convicted of their respective charges of conspiracy to commit
misconduct in public office. Their appeals against conviction were
dismissed in May 2021.

In HKSAR v Chui Sing-chi Grace (2020) 23 HKCFAR 290, the Court
of Final Appeal considered a case of misconduct in public office
in which a medical officer had misused her position by arranging
medical services for her ineligible family members. In dismissing
her application for leave to appeal, the Court of Final Appeal made
it clear that the misconduct involved was plainly serious; and it was
no defence that the applicant’s relatives could have obtained such
services at other public facilities at little or no cost to themselves.

In the same year, the Court of Final Appeal, in the case of HKSAR v
Cheng Wing-kin (2020) 23 HKCFAR 83, laid down important principles
in relation to the offences under Part 2 of the Elections (Corrupt and
lllegal Conduct) Ordinance (Cap. 554). The appellant was convicted
of offences relating to corrupt conduct at an election contrary
to sections 6 and 7(1) of Cap. 554 for offering money to persons
associated with localist political organizations as an inducement
for them either to stand themselves, or to get others to stand, as a
candidate in the District Council Election. The sole issue on appeal
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was the meaning of the word “corrupt” in section 7(1) of Cap.
554. In dismissing the appeal, the Court pointed out that corrupt
conduct under that section should be understood as any activity
having a tendency to subvert “fair, open and honest” elections; and
sections 7 to 21 of Cap. 554 should be construed purposively as
creating offences which advance and are confined by the statutory
objectives set out in section 3 of Cap. 554 (i.e. promoting fair, open
and honest elections, and prohibiting corrupt and illegal conduct
in relation to elections). The Court concluded that the appellant’s
conduct clearly fell within section 7(1) of Cap. 554: he intentionally
engaged in specified acts under section 7(1) of Cap. 554 corruptly
in that his conduct involved inducing his co-defendants to stand
for election for personal gain in order to divert votes away from
targeted candidates with a view to manipulating the election results
against them in a way which tended to undermine a fair, open and
honest election.

Section 1V(4) -
ICAC (Private Sector)

Charges laid under section 9 of the Prevention of Bribery Ordinance
(Cap. 201) (“POBO") play an important role in combating corruption
in the private sector. During the year 2020, the following significant
decisions concerning section 9 of POBO were handed down:

In HKSAR v Seto Kin-kwan Franco, FAMC 60 of 2019, the Appeal
Committee of the Court of Final Appeal clarified the mens rea
requirements of the different variants of section 9 of POBO offences.
For the solicitation offence, the criminality lies in the agent soliciting
an advantage. It does not matter whether the other party is
prepared to offer the advantage solicited or not. The requirement
of mens rea focuses on what he intends the advantage to be. In
other words, the appropriate mens rea is the agent’s intention that
the advantage that he solicits has the prohibited character. On
the other hand, knowledge or belief is the appropriate mens rea
requirement when the agent is at the receiving end of an offer of an
advantage. In such event, it is the acceptance by the agent of the
advantage offered, knowing that the advantage offered to him has
the prohibited character or believing that it has such a character,
which attracts criminal liability.

On 30 June 2020, the Court of Final Appeal handed down an
important judgment in respect of the offence of agent accepting
an advantage, contrary to section 9 of POBO. See HKSAR v Chu
Ang (2020) 23 HKCFAR 194. The Court unanimously allowed the
Prosecution’s appeal and explained how 2 of its earlier decisions,
namely HKSAR v Luk Kin Peter Joseph (2016) 19 HKCFAR 619 and
Secretary for Justice v Chan Chi-wan Stephen (2017) 20 HKCFAR 98
should be applied. The Court held that a person is an “agent” for
the purposes of section 9(1)(a) of POBO where he or she “acts
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for another”, having agreed or chosen so to act in circumstances
giving rise to a reasonable expectation, and hence a duty, to act
honestly and in the interest of that other person to the exclusion of
his or her own interests. There is no need for any pre-existing legal
relationship between the agent and the principal. Acceptance of a
request to act may suffice and it may even be sufficient for the agent
to choose to act for another without a request to do so. The relevant
act done or not done must be “aimed at the principal’s affairs or
business” which subverts the integrity of the agency relationship to
the detriment of the principal’s interests. Economic loss suffered by
the principal is not an element of the offence. One cannot escape
liability by relying on the fact that the commissions received were
“normal practice” as section 19 of POBO specifically makes this clear.
A person acting honestly and in good faith can easily avoid POBO
liability by disclosing the commission arrangement rather than
keeping it secret from the person for whom he or she is acting.

Section IV(5) -
Customs and Excise

This section is responsible for advising the Customs and Excise
Department on a wide spectrum of ordinances covering offences
relating to anti-smuggling, copyright and trademark protection,
revenue protection, consumer rights protection, unfair trade
practices and anti-money laundering. In the year 2020, a total of
859 pieces of advice were given. Examples of some of the more
significant cases that were handled by the section in 2020 are as
follows:

In HKSAR v Huang Ping (D1) and 2 others (D2 & D3) TMCC 103/2020,
The Hong Kong Customs and Excise Department (“C&ED") and the
Marine Police mounted a joint operation to combat sea smuggling
activities at a public pier in Tuen Mun on 16 January 2020. Officers
spotted a few persons from a vehicle were suspiciously conveying
some loaded carton boxes to a river trade vessel at the pier. The
vessel then departed the pier, heading for the western water
boundary of Hong Kong. Subsequently, Police officers intercepted
the vessel when it navigated close to the water boundary. Upon
boarding, a captain of the vessel (D1), a crew member (D2) and an
engineer (D3) of the vessel were found in the steering room. As a
result of a vessel search, 65 cartons of goods including a batch of
edible bird's nest, mobile phones and electronic goods, valued over
HKS$27 million, were found inside a secret compartment in a crew
cabin. The case was subsequently handed over to Customs officers
for investigation. D1to D3 failed to produce any manifest to cover
the goods and were at the end jointly charged with attempting
to export unmanifested cargo. All 3 defendants pleaded guilty as
charged. D1 was sentenced to 14 months’ imprisonment whilst D2
and D3 were each sentenced to 10 months'imprisonment.
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In HKSAR v Chan Chi-kin (D1) and another (D2) TMCC 532/2020, C&ED
seized a total of 10,030,000 sticks of illicit cigarette, valued at HK$28
million, during an anti-illicit cigarette operation mounted in a fenced
area in Yuen Long with a suspicious container inside on 21 April
2020. D1 was aboard a light goods vehicle nearby whilst D2 was
opening the main gate of the fenced area and giving hand signals
to direct D1 to reverse the vehicle. D2 tried to flee when he spotted
Customs officers’ presence. Upon interception, officers found that
the container’s left rear door was widely opened and the markings
of carton boxes inside the container were identical to those marked
on the carton boxes found inside the vehicle. A total of 230 carton
boxes containing 2,300,000 sticks of llicit cigarette were found on
the vehicle whereas a total of 773 carton boxes containing 7,730,000
sticks of illicit cigarette were found in the container. D1 and D2
were charged with 2 counts of dealing with goods to which the
Dutiable Commodities Ordinance applies. They pleaded guilty as
charged. D1 was sentenced to 15 months'imprisonment for each
count of offence, both to run concurrently whilst D2 to 16 months’
imprisonment for each count of offence, both to run concurrently.

In HKSAR v Lau Kiu-chak (D1) and another (D2) WKCC 2959/2020,
D1 and D2, respectively as the salesperson and director of a fitness
centre in Mong Kok, were prosecuted for engaging in an aggressive
commercial practice. In September 2019, a female victim was
stopped by a salesperson inside Mongkok City Centre, begging her
to sign a form so that she could finish work that day. After signing
the form, the victim was brought to the fitness centre for a fitness
test. Inside the fitness centre, another salesperson introduced the
fitness equipment to the victim and let her try. The victim was asked
how much she would pay for joining the fitness package. The victim
initially expressed no interest to join but later replied “may be $500”
after being pressed. Later, a document purported to be a disclaimer
was given to the victim who signed after reading. D1 then handed
another document (later known as Customer Agreement / Personal
Training Agreement) to the victim. Acting under D1's instruction,
the victim signed the “payment terms”and “declaration” sections with
the “package fee” and “date of purchase” left blank. Subsequently,
D2 approached the victim to claim that the application form the
victim signed earlier had been approved and such fitness plan
costed HKS$50,000 for 100 sessions. The victim felt shocked and
requested to cancel the package immediately. The victim was
further prompted by D2 that it was a procedural requirement
laid down by the company for her to reduce the balance of her
bank account to less than HK$50,000 if she wanted to cancel such
package. Accompanied with D1 and D2, the victim withdrew a total
sum of HK$19,000 in 4 transactions via a nearby ATM to reduce her
account balance below HK$50,000. D2 took the cash of HK$19,000
from the victim claiming that a full refund could be arranged later.
Shortly afterwards, D2 further prompted the victim to settle the
remaining HK$31,000 by bank transfer so that the fitness package
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could be treated as settled by full payment, thereby qualifying for
a full refund. After the transfer of HK$31,000 to D1's bank account,
D2 told the victim that there were further requirements. After
rounds of negotiation, the victim received cash rebate of HK$500
and refund of HK$21,000. However, the victim was asked to copy a
cash rebate declaration and an acknowledgement admitting that
the cooling-off period was not applicable to her fitness package and
the fitness centre had not deployed any aggressive or threatening
means for the sale of service. D1 and D2 were later arrested and
jointly charged with conspiracy to engage in a commercial practice
that is aggressive. Both pleaded guilty as charged and were each
sentenced to 3 weeks imprisonment. D1 and D2 each was also
ordered to pay a compensation of HK$14,250 to the victim.

In HKSAR v Liu Yong-shan WKCC 2611/2019, an inbound postal
parcel originated in Malaysia was selected for Customs clearance.
Upon examination, 10.3 kilograms of pangolin scales were found
inside the postal parcel. It was declared to contain “Mascara” with
a consignee address at Yuen Long. Customs officers arrested the
defendant when she collected the parcel in Yuen Long Post Office.
The Agriculture, Fisheries and Conservation Department confirmed
that the seized pangolin scales were of the species controlled
under the Protection of Endangered Species of Animals and Plants
Ordinance (Cap. 586). Investigation revealed that the defendant
did not apply for any licence for importation of the pangolin scales.
The defendant was charged with 1 count of importing specimens
of Appendix | species otherwise than in accordance with the
provisions of section 5(1) of Cap. 586. She was convicted after trial
and sentenced to 20 weeks'imprisonment.

In HKSAR v All Arts Auctioneers Limited and others, (ESS 42848/2019
and ESCC 74/20), D1 ("All Arts Auctioneers Limited”) was an auction
house; D2, D3 were the directors whereas D4 was a seller in antique
coins. D4 commissioned D1 to arrange auction of 1 antique coin
"IREME TR A T 4 "with an indication that it had
been approved by PCGS (abbreviation of Professional Coin Grading
Service). On 14 April 2018, the coin was successfully bid by the
victim at a price of HK$5,060 which included D1's commission fee
of HK$660. Subsequent authentication by PCGS confirmed that it
never gave any approval in relation to the subject coin. D1 to D4
were each charged with 1 count of supplying goods to which a false
trade descriptions was applied. D4 pleaded guilty to the charge
and was sentenced to 3 months’imprisonment suspended for 12
months. D1 to D3 were subsequently convicted after trial and fined
respectively HK$10,000 and HKS$5,000. The court also ordered D1
and D4 each to make compensation of half of the commission to
the victim. The subject coin was forfeited.





