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Since June 2019, there has been unprecedented upheaval and
widespread social unrest leading to public disorder in Hong Kong.
In these cases, a large number of defendants are involved in serious
offences such as riot, unlawful assembly, possession of explosives,
arson, wounding with intent and possession of offensive weapons.

A Special Duties (SD) Team was set up in the Prosecutions Division
in mid-April 2020 to tackle these cases. At its inception, the Team
comprised of 8 Public Prosecutors and 2 Senior Public Prosecutors,
led by 2 directorate grade officers respectively for Special Duties and
Public Order Events and Cybercrime. The SD Team was headed by
Ms Maggie Yang, then Deputy Director of Public Prosecutions.

For the SD Team, a typical case may involve the investigation of
tens of individuals and for some larger scaled incidents, the number
of suspects can go up to the hundreds. Often these cases attract
public attention as their nature involves human rights and the Basic
Law. Detailed consideration is required to cover the wide spectrum
of issues and potential defence challenges. The tasks faced by
members of the Team are therefore manifold, including distillation
of both factual and legal issues relating to each arrested person,
often in a pressing timeframe as charges must be laid in courts as
promptly as possible. In many cases, video footages shot by open-
source media outlets as well as those taken by the Police are relied
upon to show the different perspectives of the event in question.
In court, when the admissibility of the video footages is challenged,
Prosecution must be ready to assist the Court by the provision of
applicable legal authorities and calling the relevant witnesses. Upon
the conclusion of these cases at the Magistrates' and District Courts,
many of them were taken to the higher courts for appeals by either
the Prosecution or the Defence. Again extensive preparatory works
not limited to legal research are required in these cases and inputs
from counsel are particularly necessary.
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The following are some notable cases handled by counsel of the SD
Team in this period:

(0)

(i

(iii)

(iv)

In HKSAR v Lai Chee-ying, Lee Cheuk-yan, Ng Ngoi-yee Margaret,
Leung Kwok-hung, Ho Sau-lan Cyd, Albert Ho Chun-yan and
Lee Chu-ming Martin DCCC 536/2020, the defendants were
charged and convicted of organizing and taking part in
unauthorized assemblies on 18 August 2019 arranged by the
Civil Human Rights Front at Victoria Park. They were found
guilty of organizing a public procession which took place in
contravention of section 13 of the Public Order Ordinance
(Cap. 245).

In HKSAR v Hung Wing-sum DCCC 344/2021 - the defendant,
who was a clerical assistant of the Immigration Department,
pleaded guilty to misconduct in public office and was
convicted accordingly. She had on numerous occasions
accessed the Immigration Department’s computer system
and obtained the personal information of the subjects
including the full name, age and Hong Kong identification
number without authorization. She would then provide
the said information to the relevant handlers of the
doxxing groups on the Telegram messenger app. Personal
information of approximately 215 data subjects including
senior government officials, judicial officers, police officers,
public figures and their family members had been obtained
and disseminated into the public domain through the said
doxxing channels. The Court sentenced the defendant to 3
years and 9 months'imprisonment.

In HKSAR v Cheng Kam-fai and 4 others DCCC 97/2020 - the
defendants (3 of whom were university students) were
charged with “possessing things with intent to destroy or
damage property”. Two defendants pleaded guilty before
trial and 2 others were found guilty after trial with 1 found
not guilty. When the Police raided the defendants' unit in a
building in Wanchai, the defendants jumped off the balcony
and landed on the lower floor balcony. The defendants were
asked by the owner of the lower floor unit to leave so they
escaped downstairs. They were subsequently caught and
upon search of the defendants’ abandoned unit, a total of
59 petrol bombs, 79 semi-finished petrol bombs, 50 empty
bottles, 4 plastic barrels containing flammable liquid, 5
extendable batons, 2 bottles of pepper spray, a hammer and
ID cards of 4 of the defendants were found. Upon conviction,
the defendants were sentenced to imprisonment ranging
from 3 years to 3 years and 4 months.

The case of HKSAR v Tong Wai-hung and 2 others [2020] HKDC
588 is one of the first riot trials stemming from the public
order events in Hong Kong in 2019. In gist, on 28 July 2019,
a large number of people marched westwards from a public
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meeting at Chater Garden towards the Liaison Office of the
Central People’s Government in breach of the conditions of
the notice of no objection issued by the Police. A large crowd
of protestors had assembled on Des Voeux Road West near
Western Street before the Police cordon line. The protestors
refused to leave despite repeated police warnings. That
evening, the Police took action to disperse the crowd and the
protestors retaliated by hurling objects including bricks, rocks,
iron bars, umbrellas and bottles towards the Police. Special
Tactical Contingent officers chased after the protestors who
had fled into Ki Ling Lane. All defendants were eventually
intercepted and arrested at the end of the alley.

After trial, all defendants were acquitted of riot or unlawful
assembly. The trial judge held, inter alia, that sections 18 and
19 of the Public Order Ordinance (Cap. 245) had excluded
the doctrine of joint enterprise from the offences of unlawful
assembly and riot.

From the above acquittal, the Secretary for Justice raised 2
questions of law for the determination of the Court of Appeal
(CA) pursuant to section 81D of the Criminal Procedure
Ordinance (Cap. 221). The questions to the CA focused on
the essence of the doctrine of joint enterprise in the common
law. The Court of Appeal allowed the Secretary for Justice’s
application: [2021] 2 HKLRD 399 and in June 2021, Tong Wai-
hung (the defendant) applied for certification of questions
of law of great and general importance to the Court of
Final Appeal. The ruling from the Court of Final Appeal was
delivered on 4 November 2021 in HKSAR v Lo Kin-man [2021]
HKCFA 37 which was heard together with the said Secretary
for Justice's application and the doctrine of joint enterprise
was further clarified.

In HKSAR v Lau Ka-tung HCMA 137/2020, the defendant,
who was a social worker, was convicted after trial of “wilfully
obstructing a police officer in the due execution of his duty”
contrary to section 36(b) of the Offences against the Person
Ordinance (Cap. 212). The offence took place during a
demonstration in Yuen Long on 27 July 2019 where episodes
of violence occurred. After a period of confrontation and
when the crowd refused to heed police warning, the Police
took steps to disperse the crowd. The defendant was a social
worker who stood in front of the advancing police line.

The defendant appealed against both conviction and
sentence of 12 months'imprisonment. The appeal against
conviction was dismissed as the Court held that the
defendant’s conduct amounted to wilfully obstructing the
Police while not having any lawful excuse to do so. The
appeal against sentence was allowed, reducing it to 8
months'imprisonment. Upon appeal, the Court held that



(vi)

BIERE - UM E R EHFEE - BAEN
BAEBRZE - LSRR - FEHEBE AR
RIMHEEEGEMNRR - BRARIFESE
RARBHE “HEEHEAE” NERM-
WEHERPBALRETZ L AR LR
BHAE - BHRBRIE -

DEBRMHES ARNAEFEER BN ERE
H7E 2020 EEFTIEMN - ZZFEEZHBRIRER
CEHEBRBY (F227F)%F 104 EHR
BINE R - BREKA B RRBREERINAIH
SRAI CHERFIAEARE > A58 (A=
RARRFIERBY (221 F) F8IAEBRK
Il - ZEE A £ 5% SHY (B H 5 2020
FE7R)RER—H - ER—EREEE
ITARLDRE®R  EERIIGERN -
WEERFRPNEL » A H A AWESE -
ZEHEBEWEE BRMOB—EBHEEN
W - — MBS EEK - — 8T AR A
Hitt¥)dn - it BB RBMHHE AR
BEILSEY HRIERAE - FHEFIA
R mPT BRI RBIBNAGEE  BRHIE
12 EARKLES - FRAAREBEEZMIE
FEROEERH 120 NEFEHERBES -

53

i

W

il

I

It

-
Z
f
Z
o
z
A
z
L
g
<
z
-
-
-
ot
-
=
e
el
-
=i
2
-
-
-
-
il
=g
- .
- .
-
-_,
-
-,

i

the sentencing considerations of unlawful assembly as laid
down in the previous authorities can be applied in cases of
“obstructing a police officer” during an unlawful assembly or
riot. Subsequently the defendant applied for a Certificate of
Application to the Court of Final Appeal for Leave to Appeal
and his application was refused.

Appeals by way of sentence reviews to the Court of Appeal
have increased in 2020. They sometimes originate from
unsuccessful reviews under section 104 of the Magistrates
Ordinance (Cap. 227). When the Secretary for Justice considers
that the sentence imposed by the Court is wrong in principle
or manifestly inadequate, a review of sentence can be invoked
under section 81A of the Criminal Procedure Ordinance
(Cap. 221). As an example, in Secretary for Justice v S.HY CAAR
7/2020, a group of protestors put up posters on pavement
and they fled upon police arrival. The defendant was at the
time a Form Four secondary school student and she was
intercepted with others. Upon search, the defendant was
found to have a glass bottle containing ethyl alcohol, a bottle
of antiseptic solution, a can of lighter fluid amongst others.
She was charged with possession of offensive weapon and
admitted that she intended to make a petrol bomb with the
articles in question. Upon sentencing, while the Magistrate
considered that all sentencing options were open, only a
12-month probation order was given. Upon the Secretary for
Justice's review of sentence, the Court of Appeal replaced the
sentence with 120 hours of community service.
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(Vii)

(viii)

In Secretary for Justice v Lee Ping-hei and another CAAR 14/2020,
2 police officers followed and carried out observation on some
protestors in Mongkok who were setting up road-blocks.
The protestors then intercepted and surrounded one of the
officers. One of the protestor punched and kicked the officer
repeatedly, and the others joined him by kicking, punching
and beating the officer with sticks. The case resulted in 4
persons being charged with assaulting a police officer in
due execution of his duty. In particular, one of the assailant
knelt on the officer’s neck and twisted the latter’s neck
with his hands whilst another defendant kicked the officer
multiple times. The defendants who were the subjects of the
sentencing review had watched their co-defendants assault
the officer with kicks and punches while the police officer
lost consciousness. The defendants admitted that they acted
as lookouts for their friends to prevent police apprehension
at the time of the beating. The Magistrate imposed a 3
months’imprisonment on each of the defendants. Upon
sentencing review, the Court of Appeal increased the term of
imprisonment to 10 months.

Cases of riots and unlawful assemblies often occur together
with crimes of arson and criminal damage. In HKSAR v Tsang
Wai-lung DCCC 144/2020, the defendant was convicted after
trial of “conspiracy to commit arson” At around noon on 20
October 2019, the defendant was driving an urban taxi, and
was stopped near a university in Tai Po. Upon search, 40
petrol bombs, over one litre of petrol and 2 fire igniters were
found in the carton box in the trunk. The defendant gave
evidence to the effect that he was only hired by a regular
customer to deliver medical supplies. He denied knowledge
of the things in the box and claimed not smelling the petrol
fumes. The Court rejected the defendant’s claims as it made
no commercial sense. The defendant was convicted and
sentenced to 4 years'imprisonment.

Many public order cases arose from political differences, often
developing into violent altercations. In HKSAR v Cheung Yu-tai
(D1) and others DCCC 183/2020, D1 pleaded guilty to 1 count
of false imprisonment and 1 count of riot while D3 pleaded
guilty to 1 count of taking part in an unlawful assembly. The
case took place at night on 21 September 2019 in Yuen Long.
D3 took part in an unlawful assembly at a shopping mall in
Yuen Long and damaged properties. Shortly after midnight,
in the small hours of 22 September, D1 and a large number
of persons were walking on a carriageway. D1 stopped a
passer-by and accused him of previously having torn down
post-it notes on the Lennon Wall, and forced him to kneel.
The matter later escalated into a riot with D1 taking part. D1
pleaded guilty and was sentenced to 3 years and 4 months'
imprisonment. D3, aged 17 at the time of sentence, also
pleaded guilty and was sentenced to a detention centre order.
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Cases involving unlicensed arms also feature in public
order events. In HKSAR v Chiu Tsz-fung DCCC 329/2020, D1
pleaded guilty to 1 count of dealing in arms without a license
involving a total of 12 stun guns and 1 count of possession
of prohibited weapon involving 21 extendable batons. The
defendant offered to sell weapons including stun guns and
extendable batons on Facebook. He sold 20 batons and 10
stun guns to police officers disguised as buyers and showed
them how to use the weapons while touting the power of
his goods. He was caught red-handed when he turned up
to complete the transaction with undercover police officers.
Upon search of the defendant’s storage unit at a games
arcade, more weapons were found. Under caution, he made
a full admission. Expert examination of the subject stun guns
revealed that the guns were several times more powerful than
a common taser, and could stun or disable a person. Having
considered the quantity of the weapons involved, their power
and potential damage, the mode and means of sale, the social
unrest background and the risk of causing serious injury if
the weapons reached the wrong hands, the Court imposed a
sentence of 2 years and 8 months'imprisonment.

Apart from the above court cases, 2020 also saw a significant
increase of cases resulting from mass arrests, such as the
arrests resulting from the storming of the Legislative Council
on 1 July 2019, the riot on 29 September 2019 at the Central
Government Offices and Queensway (more than 40 persons
from each location were charged) and the riot involving over
200 persons outside the Polytechnic University in November
2019. These cases are scheduled for trial between 2022 and
2023.

In the coming year, the Special Duties Team will continue to work
closely with law enforcement agencies to discharge its prosecutorial
duties in strict compliance with the Prosecution Code.
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