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Special Duties
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The scale, duration and volume of the cases arising from the 2019 social turmoil are unprecedented and posed huge challenges
to the Prosecution. To tackle the dire situation, a Special Duties (SD) Team has been set up in the Prosecutions Division in mid-April
2020. Five directorate officers, three Senior Public Prosecutors and nine Public Prosecutors have been deployed to the SD Team to
cope with the record high caseload handled by the team. The SD Team is headed by Mr Anthony Chau, Deputy Director of Public
Prosecutions.
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The SD Team specializes in the prosecution of a wide variety of public
order related offences, including riot, unlawful assembly, possession
of explosives, arson, wounding with intent and possession of
offensive weapons. A typical public order offence may involve a
large number of arrested persons with voluminous evidence and
materials, including various kinds of video footages. For some large-
scale incidents, the number of suspects can go up to the hundreds.
Much time has to be spent on reviewing and analysing all relevant
evidence in particular the vast amount of video footages capturing
the scene before legal advice can be provided. These cases are often
serious in nature and attract public attention, calling for detailed
consideration and clear distillation of factual evidence in respect of
each arrested person under a pressing timeframe as charges must be
laid in court in a timely manner. A myriad of legal issues, sometimes
relating to human rights and the Basic Law, are involved and hence
extensive legal research and input from counsel of the SD Team are
required.

Counsel in the SD Team are responsible for, not only giving legal
advice, but also prosecuting trials and appeals, and attending
different types of related hearings. The following are some notable
cases handled by counsel of the SD Team in 2021:

(i) In HKSAR v Lo Kin-man and HKSAR v Tong Wai-hung (2021)
24 HKCFAR 302, the CFA elucidated the elements of “unlawful
assembly” and “riot” under sections 18 and 19 of the Public
Order Ordinance (Cap. 245) and held that both offences are
participatory in nature and there is no requirement for the
Prosecution to prove any extraneous COMmmaon purpose, i.e.
an external objective motivating the participants in unlawful
assembly or riot. The Court further held that basic form of
joint enterprise is found to be unnecessary and not applicable,
for it would add unwarranted burden on the Prosecution and
cause possible confusion to jury.

(if) In HKSAR v Chan Chun-kit FACC 1/2022, in the context of
the offence of “possession of an instrument fit for unlawful
purposes” under section 17 of the Summary Offences
Ordinance (Cap. 228), the CFA held that to properly reflect the
legislative intent of the offence provision, the phrase “other
instrument fit for unlawful purposes” should be read ejusdem
generis with the preceding words “any crowbar, picklock,
skeleton-key’, to restrict its meaning to refer to instruments
that are fit for gaining unlawful access. As regards the mens
rea requirement, it was held that the intended unlawful
purpose must correspond to the category of the articles or
instruments.
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In HKSAR v Lau Ka-tung HCMA137/2020, on 27 July 2019, the
appellant, a social worker, stood in front of the police check
line during an unlawful assembly in Yuen Long and obstructed
the Police from marching forward to disperse protestors. On
appeal, the Court explicated the laws and elements of the
offence of “obstructing a police officer”and held that the
appellant’s conduct amounted to wilful obstruction of police
officers in due execution at the material time.

In HKSAR v Lo Pui-yiu [2021] 4 HKLRD 868, on 11 November
2019, the appellant and five other persons, threw bamboo
sticks onto railway tracks. She was convicted of “resisting
a police officer in the due execution of his duty” and
“endangering the safety of others’, and was sentenced to
eight months'imprisonment. In dismissing her appeal against
sentence, the Court stressed that the objective of the offence
of "endangering the safety of others"is to ensure the smooth
operation of the railway and the safety of railway users, and
sentence must have deterrence effect in order to prevent
people from following suit. In its judgment, the Court also laid
down a list of factors relevant to the sentencing of the offence.

When the Secretary for Justice considers that the sentence
imposed by the Court is wrong in principle or manifestly
inadequate, a review of sentence can be invoked under
section 81A of the Criminal Procedure Ordinance (Cap. 221). In
Secretary for Justice v Chow Kin-nok CAAR 1/2021, on 13 May
2020, the respondent damaged a tea shop in an unauthorized
assembly in a shopping mall in Shatin. In allowing the
Prosecution’s application for review of sentence, the Court
of Appeal held that the sentencing principles set out in SJ
v Wong Chi-fung [2018] 2 HKLRD 657 concerning unlawful
assembly are also applicable to any offences that disturb
public order. Punishment and deterrence would be important
considerations in sentencing these cases. The Court further
held that the acts of criminal damage that target shops with a
certain background or stance have characteristics and effects
of "hate, bullying, intimidation and silencing” and should be
deterred. The original community service order was quashed
and the respondent was sentenced to rehabilitation centre.

In Secretary for Justice v Chu Anson Pui-hang [2021] 5 HKLRD
812, on 22 July 2019, the respondent damaged the office
of Legislative Council Member at a shopping mall together
with other protestors. The respondent was convicted of
“‘criminal damage” and was initially sentenced to a probation
order, which was subsequently substituted by a 200 hours'
community service order by the magistrate upon a review
initiated by the Prosecution. The Court of Appeal held that the
respondent had committed the offence with premeditation
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and that the risk of respondent’s acts inciting further and
more extensive criminal acts was extremely high. The Court
of Appeal quashed the original community service order and
sentenced the respondent to Training Centre.

In Secretary for Justice v Chan Yip-wan CAAR 5/2021, on 1
January 2020, the respondent hurled a brick at a Special
Crowd Management Vehicle ("SCMV”) at the vicinity of a
riot and was found to have possessed tools for damaging
property. The defendant was convicted of “criminal damage”
and “possession of things with intent to damage property’,
and was sentenced to probation order for 18 months. Upon
the Prosecution’s application for review of sentence, the Court
of Appeal quashed the original sentence and imposed a
detention centre order against the respondent to properly
reflect the seriousness of the offences.

In HKSAR v Poon Yung-wai CAAR 16/2020, in September 2019,
the respondent published posts in a Facebook group calling
netizens to besiege San Uk Ling Holding Centre and alleging
that female protesters were being gang raped inside it. He
was convicted of “inciting others to take part in an unlawful
assembly” and was sentenced to 160 hours’ community
service order. The Court of Appeal held that a custodial
sentence was warranted considering the potential risk the
respondent had posed to public order and the influence of
his posts. The community service order was quashed and the
respondent was sentenced to thirteen months'imprisonment.

Apart from appeals and reviews, counsel of the SD Team also
prosecuted trials and attended plea and sentence hearings
for cases arising from significant public order events. For
example, HKSAR v Wong Ying-kit and Others DCCC 888/2019,
11 & 734/2020 (consolidated) is concerned with the three
riotous incidents which involved more than 100 rioters, taking
place in Yuen Long MTR Station, outside Ying Lung Wai, and
at Exit J of Yuen Long MTR Station and YOHO Mall on 21 July
2019. Seven defendants were convicted of “riot’, ”
with intent” and/or “conspiracy to wound with intent” and
were sentenced to imprisonment for a term ranging from
three years and six months to seven years.

wounding

In HKSAR v Wan Ka-lam DCCC 737/2020 and HKSAR v * DCCC
738/2020, on 31 August 2019, a large number of violent
protestors assembled in the area of Mongkok, and some
flooded into and caused large-scale vandalism at Prince
Edward MTR station. The defendant was convicted of “riot”
and was sentenced to 40 months'imprisonment, whereas the
defendant in the latter case pleaded guilty to one count of
“unlawful assembly”and one count of “possession of offensive

weapon”and was sentenced to training centre.
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In HKSAR v Lai Wan-lung and Others DCCC 812/2019, a riot
took place at the Hong Kong International Airport on 13
August 2019, where a Chinese reporter was blatantly attacked
and physically restrained by rioters. Three defendants were
convicted of “riot’, “assault occasioning actual bodily harm”and
other offences. They were eventually sentenced to 51 to 66

months'imprisonment.

In HKSAR v Yau Wang-tat DCCC 485/2020, a large number
of rioters confronted the Police in Tsuen Wan on 1 October
2019. A police officer was left surrounded by rioters and was
attacked severely, causing him to shoot at one of the rioters.
The defendant, who tried to approach and assist the rioter,
was subdued by the Police. He was convicted of “unlawful
assembly” on his own plea and was sentenced to twelve
months'imprisonment.

In HKSAR v Lau Chun-yuk and Others DCCC 361/2020, on
11 November 2019, the defendants took part in a riot at No.
2 Bridge at the Chinese University of Hong Kong, in which
hard objects and petrol bombs were thrown at the Police. All
defendants were convicted of “riot” and other offences and
they were sentenced to imprisonment ranging from four
years and nine months to four years and eleven months.

HKSAR v Chan Kwok-wai and Others DCCC 234/2020 is a riot
case which took place on 18 November 2019 in the vicinity
of the Hong Kong Polytechnic University (PolyU). There were
around 100 rioters equipped with protective gears and armed
with offensive weapons such as petrol bombs, iron rods and
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shields gathering at Gascoigne Road heading towards the
direction of PolyU. Protestors set up barricades and threw
bricks and petrol bombs at the Police. All defendants were
found guilty of riot”and other offences after trial. Seven were
sentenced to imprisonment ranging from 38 to 40 months'
imprisonment and the two aged below 21 were sentenced to
training centre.

HKSAR v Kwok Chun-ming and Others DCCC 1056/2020 was
another riot case related to PolyU. On 18 November 2019,
hundreds of rioters assembled in Nathan Road and Gascoigne
Road and headed towards PolyU. They set up barricades and
threw petrol bombs at the Police. Four of the five defendants
were found guilty of “riot” and/or other offences after trial.
They were sentenced to imprisonment ranging from eight
months to five years and eight months.

In HKSAR v Lee Cheuk-yan and Others DCCC 857-875, 877-
884, 886-889, 891 & 893/2020 (consolidated), an unauthorized
assembly took place on 4 June 2020 at Victoria Park. 28
defendants were charged and convicted of “incitement to
knowingly take part in an unauthorized assembly” and/or
"knowingly taking part in an unauthorized assembly” either
after trial or on their own pleas. They received sentence
ranging from a suspended one to fourteen months'
imprisonment.

In HKSAR v Lai Chee-ying and Others DCCC 536/2020,
nine defendants are jointly charged with “organising an
unauthorised assembly” and “knowingly taking part in an
unauthorised assembly”on 18 August 2019. Despite the
Police’s objection, the defendants carried a long banner out
of Victoria Park and led a procession of people to Chater Road
Central. The procession finished at Chater Road with the
defendants laying the long banner down on the road. At trial,
the defence raised constitutional challenges on a systemic
level as well as an operational level. On the systemic level, it
was submitted by the defence that these offences should not
carry a criminal sanction and/or the maximum sentence of
five years that can be imposed is too severe to be proportional
and constitutional. On an operational level, the defence
submitted that the defendants should not have been arrested
nor prosecuted for what turned out to be a peaceful assembly.
After hearing the evidence and both parties’ submissions, the
Court held that the constitutional challenges failed on both
the systemic and operation levels. Seven defendants were
convicted after trial whilst two were convicted on their own
pleas. They received sentence ranging from a suspended one
to twelve months' imprisonment.
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(xviii) In HKSAR v Chan Ho-wun and Others DCCC 107/2021, the

(xix)

()

(xxi)

(xxii)

eight defendants incited the general public to join, organised
and/or knowingly took part in an unauthorised procession
in the vicinity of Hennessy Road and Tonnochy Road in Wan
Chai on 1 July 2020, causing serious disruption to the traffic
in the area. Seven defendants were convicted on their own
pleas and they were sentenced to six to twelve months’
imprisonment. The remaining defendant was convicted after
trial and was sentenced to fifteen months'imprisonment.

In HKSAR v Hung Wing-sum DCCC 344/2021, the defendant,
a Clerical Assistant of Immigration Department, unlawfully
obtained personal data of 215 persons, including senior
government officials, judicial officers, serving senior police
officers, political and public figures, from the computer system
of the Immigration Department and divulged them to some
Telegram doxxing groups to fuel the doxxing campaign
between September 2019 and August 2020. The defendant
was convicted of "misconduct in public office” and was
sentenced to three years and nine months'imprisonment.

In HKSAR v Siu Cheung-lung DCCC 853/2020, between
October 2019 and March 2020, the defendant published a
series of posts on his Telegram Channel, inciting Telegram
users and netizens to commit various serious offences. In
posting these messages, the defendant also used the same
Telegram Channel to raise a total sum of over HK$1.6 million
which was deposited into his own bank account. The
defendant was convicted of nine incitement charges and was
sentenced to four years and ten months'imprisonment. The
money raised was confiscated as crime proceeds.

In HKSAR v Hui Pui-yee DCCC 177/2020, between August
and November 2019, the defendant conspired with others
to operate and administer a Telegram Channel, on which the
personal information of over 1,500 persons were unlawfully
disseminated (including those of key government officials,
judges, legislative councilors, police officers and their
supporters). The Channel also published content inciting
netizens to commit serious offences. The defendant was
convicted of “conspiracy to incite other persons to commit
arson” and “conspiracy to do an act with a seditious intention”
and was sentenced to three years' imprisonment.

In HKSAR v Kwok Wing-kin WKCC 3842/2020, the defendant
was an assistant of a legislative councillor at a meeting of
the House Committee of the Legislative Council. On 8 May
2020, a number of legislative councillors staged protests
during the meeting, causing disturbances which interrupted
the proceedings. The defendant suddenly threw a stack
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of papers from the public gallery during the meeting and
shouted slogans. The sudden disturbance caused a halt
of the meeting, while a legislator's head was also hit by the
papers. When security officers went to stop the defendant,

(i) B BERTEE 5F SBKE (TS the defendant struggled fiercely and caused an officer to fall
YSEE R 224 2020 55 3842 38 onto the ground. The defendant was convicted of ‘contempt”
o opes —%Eﬁ}ﬁ‘\iffWi’%RE\ and “obstructing an officer of the Legislative Council in
o @zE’] S EerE 2 HENIE © 2020 £ 5 A 8 the execution of duty”, and was sentenced to two weeks’
BT IAGHERLFHET, frpronment
%IM%%‘LE&%\@;%&F HET o WETEEE (i) In HKSAR v Tung Pak-fai HCCC 197/2020, on 6 November
HAFRIZE A AR — B AR SR AN AR08 2019, the defendant stabbed a legislative councillor on his
% © ﬁﬁﬂ@?&%h%#%ﬁ%qﬂ%ﬁ » AR chest during his election campaign activity. The defendant
FER—LFZENHEIE - REABELH also injured the legislative councillor's bodyguard when being
%JJJ:H% WEYEIR > BB —Z A subdued. The defendant pleaded guilty to one count of
o WAEWEIRTE “SEMEIRT N “UyERIELE “wounding with intent”and one count of ‘common assault’,
ﬂgﬁfﬂ@ TiERAS” B HEE and was sentenced to nine years' imprisonment.
EWmEAR -
(xxiv) In HKSAR v Chen Joe HCCC 204/2020, the defendant
g o = e S ey stabbed a couple, assaulted their relative and bit off an ear
o) E%E/%%EU{Z?E Ef jfj&iii (= BEE%\ of a district councilor who attempted to stop him in Taikoo
AP 2020 FF 197 5) —FP - WERN on 3 November 2019. The defendant was found guilty of
201911 B 6 BIE—RIUEERBET "wounding with intent” and “common assault” by a jury after
FEEBRRIGERERD > HRRH R trial and was sentenced to fourteen years and six months’
RFIRBMRIE - EARB—E “BEEM imprisonment.
BN k—IR “ERER" - ARESR
FLEE o (xxv) In HKSAR v Cheng Kam-fai and Others DCCC 97/2020, on
about 2 November 2019, the defendants stored 59 petrol
xiv) TEE B ERTE R 25F FHE (SEFSER bombs, 79 semi-finished petrol bombs and other weapons
HE 2020 EE S5 204 %) — = rh s 3 &R in a residential flat in Wanchai. They were convicted of
20194 11 B 3 BEASAE—H X - “possessing things with intent to damagf property” and
— % AR — 42 S5t A were sentenced to imprisonment ranging from three years
izgg?ﬁg%j}%&iﬁgggggﬁiﬂf to three years and four months.
BmIE “FREMEAN" R “EEBER" Despite the challenges and continuous upsurge in workload,
SEIRRL  FIEERZ 14 F 6 @R - Counsel in the SD Team strive to discharge their prosecutorial duties
in strict compliance with the Prosecution Code.
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