22 | BERMZEBIE 2021 Prosecutions Hong Kong

s e e e
S '  CENTRAL
'GOVERNMENT  OFFICES
WEST WING

nitl = — I 5R BRI
Sub-division |l
Policy and Administration

SR _HAMNEREEERAE « LRFad « BMFIREE - ARA  DIRITHRASIRAEREN - BE&#ES
Tt °

2021 FF - A RHEBEM2EE R 2019 BB EHAERLF » AHENEFREFEERATMIFIREA
?)ﬁ**i‘éﬁﬂiﬂﬁh&“/ﬂﬁﬂ%E_?%%J% RRNAEEBREERER - 5—70H  2MARMESERETT -"mﬁ
' RBERRENAN LR ERE - WS RRFINRBUEREF

Sub-division II, with a diverse portfolio of work, is consisted of the Office of the Director of Public Prosecutions (ODPP), the Proceeds
of Crime Section, the Departmental Prosecutions Section, the Human Rights Section and the Administration and Support Units.

In 2021, the Sub-division continued to actively take part in legal work in the combat against the COVID-19 epidemic. In particular,
the ODPP and the Departmental Prosecutions Section rendered legal advice to policy bureaux and law enforcement agencies
on the drafting and enforcement of anti-epidemic legislation. On the other hand, counsel of the Sub-division kept up with their
advocacy duties by making court appearances to prosecute trials and appeals at different levels of court as well as attending
restraint and confiscation proceedings.
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Some of the work undertaken by the different Sections of the Sub-
division are highlighted below.

Office of the Director of Public
Prosecutions

The Office of the Director of Public Prosecutions (ODPP) is dedicated
to facilitating the effective day-to-day operation of the Prosecutions
Division and ensuring that the Division is always on its mettle to
discharge its functions smoothly and efficiently. Its responsibilities,
which cover administration and management, policy, training,
media enquiries as well as complaints and feedback are handled by
individual units under the ODPP.

Management Unit

One of the primary duties of the Management Unit is to assign
court cases to suitable in-house prosecutors or fiat counsel, and to
refer requests for legal advice to prosecutors who have the most
appropriate expertise to deal with them. The Unit Manager has
to monitor and supervise the assignment of duties carefully and
sensitively to ensure that cases would be handled properly, efficiently
and professionally.

In 2021, the number of complex and sensitive cases remained
high. The Unit had to exercise additional care in engaging suitable
and experienced counsel to handle these cases to ensure that the
high level of professional competency expected of the Division is
maintained.

The Unit makes deployment of counsel to the maximization of
resource effectiveness and, at the same time, for the benefit of
counsel in terms of exposure and training needs.

Policy Unit

The main duty of the Policy Unit is to give legal advice on issues
relating to prosecution policy arising from proposed new legislation
and amendments to existing legislation.

Notable proposed legislation which the Unit had advised upon in
2021 include:

—
—

) Subsidiary legislation made under the Prevention and Control
of Disease Ordinance (Cap. 599);

(2)  Crimes (Amendment) Bill 2021 which provides for new
offences of voyeurism, unlawful recording or observation of
intimate parts and related offences;

(3) Personal Data (Privacy) (Amendment) Bill 2021 which
criminalizes doxxing acts;

,/
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(4)  Public Health (Smoking) Bill, which seeks to regulate alternative
smoking products;

(5)  Landlord and Tenant (Consolidation) (Amendment) Bill 2021;
6)  Small Unmanned Aircraft Order (Cap. 448G);
(7)  Courts (Remote Hearing) Bill; and

(8)  Legislative proposal to raise the penalties for contraventions of
occupational safety and health-related legislation.

The Policy Unit also regularly gives advice to government bureaux
and departments on wide-ranging issues and represents the
Department at regular meetings of the Standing Committee on
Young Offenders.

Training Unit

The Division aims to equip prosecutors with the necessary skills to
conduct prosecution to the highest professional standard.

In 2021, two rounds of Criminal Advocacy Course were organized
by the Unit for newly recruited Public Prosecutors, Legal Trainees
and counsel from other Divisions of this Department. The intensive
12-week course comprised (1) a series of lectures focusing on
important topics of criminal law, practice and procedures, (2) mock
court exercises, and (3) attachment to the Magistracies during which
participants prosecuted cases firstly under supervision and then on
their own.

For Departmental Prosecutors employed by other government
departments and statutory bodies, a 14-day Departmental
Prosecutors Training Course was held for them in July 2021. A total
of 33 participants from various government bureaux / departments
and autonomous bodies attended the course which comprised
lectures, court visit and mock court exercises.

Media

Media plays an important role in conveying messages to the
community on the operation of the criminal justice system. The
Prosecutions Division is well placed to assist the media by providing
the relevant information when appropriate. Colleagues of the
ODPP tasked with media relations work provide timely and accurate
information to assist the press in making fair and accurate reports.
Such information includes matters presented in open court and
general open information about a case.

The ODPP strives to maintain a responsible and dynamic relationship
with the media by balancing the public interest in maintaining open
justice and the right to privacy of the stakeholders of the criminal
justice system.
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Complaints and Feedback

The Complaints and Feedback Unit is mainly responsible for dealing
with complaints and enquiries from the general public concerning
the Prosecutions Division. It investigates all complaints and takes
appropriate follow-up actions in a case-sensitive manner to address
the concerns raised in individual cases. Actions taken by the Unit
include conducting an independent review of the decision not to
prosecute in a particular case, assessing merits for review of sentence
or appeal and reviewing the prosecution conduct in proceedings.

In 2021, the Unit handled a total of 398 cases of complaints and
enquiries.

Proceeds of Crime Section

Restraint and confiscation of proceeds of crime prevent such
proceeds from being laundered or reinvested to facilitate other forms
of crime. In 2021, societies both globally and in Hong Kong have
continued to face the unprecedented challenges of the COVID-19
epidemic. Criminals have taken advantage of the epidemic to
commit crimes and generate new sources of crime proceeds.
Examples include counterfeiting of medical goods, investment fraud,
adapted cyber-crime, exploitation of economic stimulus measures
and money laundering. In combating criminal activities, a robust
system of restraint and confiscation plays an important part in
stripping criminals of their illicit gains, preventing them from funding
further criminal activities and deterring others who might venture to
commit similar crimes. To this end, the Proceeds of Crime Section is a
specialized unit dedicated to the enforcement of asset recovery and
anti-money laundering laws in Hong Kong.

With the hard work of members of the Section, a total of 31 restraint
orders and 39 confiscation orders were successfully obtained in
2021. HK$259 million worth of realisable property was frozen, and
the total amount of crime proceeds ordered to be confiscated was
HKS$148 million. A total of HK$205 million was realised and paid to
the general revenue. Some notable cases handled by the Section
are summarized below:

In DCCC 853/2020, the defendant published almost 2,000 online
posts in a Telegram group over five months to incite viewers to
commit various offences, including arson and abetting attacks
against police officers. He then asked for “public donation” claiming
to assist arrested persons in the recent public order events. He was
convicted upon his own pleas of nine counts of incitement. The
Court made a confiscation order against him in the amount of
around HK$1.5 million, being the sums he had received from the
“public donation”.

In HCCP 686/2021, the respondent was found to have received a
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total of HK$96 million of unexplainable deposits via his personal
bank accounts upon being suspected of engaging in bookmaking
activities. He was charged with two counts of money laundering and
released on court bail, but absconded and later passed away in 2021.
The Court made a confiscation order against him in the amount of
HK$3.8 million, being the value of the whole of his realisable assets.
Restraint and confiscation statistical data indicates that the efforts of
members of the Section to freeze and recover assets are proving to
be effective.

Members of the Section also actively participated in knowledge
sharing with the relevant local bodies, with a view to keeping them
abreast of the development of the asset recovery and anti-money
laundering laws in Hong Kong. In June and November 2021, public
prosecutor Mr Lucas Lai spoke at the "AML/CFT Seminar for the legal
professionals” organized by the Law Society on “Money Laundering
Offence, Suspicious Transaction Reporting: Legal Obligations & Legal
Professional Privilege” The seminars were conducted via Zoom in
view of the COVID-19 epidemic. In June and October 2021, public
prosecutors Mr Douglas Lau and Mr Lucas Lai delivered talks to
the officers of law enforcement agencies on “Experience Sharing —
Restraint and Confiscation proceedings”at the JFIU's annual Financial
Investigation Courses. These seminars and talks are essential in
enhancing the joint effort among the Prosecution and the relevant
bodies to effectively tackle money laundering and financial crimes in
Hong Kong.

Besides enforcement of domestic legislation, members of the
Section proactively cooperated with overseas counterparts in the
joint combat against money laundering worldwide. Hong Kong
is an active member of the Financial Action Task Force (“FATF") and
the Asia/Pacific Group on Money Laundering ("APG"). FATF is an
independent inter-governmental body dedicated to examining
and recommending anti-money laundering and counter-terrorist
financing ("AML/CTF") policies, whereas APG is a regional body
focused on ensuring its members effectively implement the
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international standards on AML/CTF. In 2021, the Section continued
to keep abreast of the developments and workings of FATF and
the AML/CTF initiatives worldwide. The challenges, threats and
vulnerabilities in AML/CTF arising from the COVID-19 epidemic
would continue to be observed.

Departmental Prosecutions Section

The Departmental Prosecutions Section provides legal advice on
cases investigated by law enforcement agencies of more than 30 in
number. Some of the major departments are the Department of
Health, the Immigration Department, the Labour Department and
the Food and Environmental Hygiene Department. All cases within
the purview of the Section have a great impact on the general public
in terms of their daily lives, welfare, health, safety and other important
interests.

Counsel are also often required to vet and comment on bills and
proposed legislative amendments from the criminal law and
prosecutorial perspective, advise on the wordings of standard
offence descriptions of numerous offence provisions, advise on
enforcement strategy and whether to review determinations made
by magistrates.

One of the major tasks handled by the Departmental Prosecutions
Section in the year involved the commencement of the Immigration
(Amendment) Ordinance 2021, which made it an indictable offence
for employers of persons not lawfully employable, as well as creating
new offences targeting officers of body corporates and co-partners,
as well as overstayers who take up work. Magistrates have adopted
the tariff laid down in HKSAR v Usman Butt and Others [2010] 5 HKLRD
452, namely 15 months’'imprisonment upon plea, for overstayers
who took up work (HKSAR v Chaijanthuk, Renu STCC 2620/2021
and HKSAR v Khatun Suma STCC 2371/2021) and for employers
of prohibited employees ( & &4 FITTE & 5F B4 E STCC 2638/
2021).

One of the significant appeals handled by the Departmental
Prosecutions Section was HKSAR v Xiao Ronggiang [2021] HKCA 23,
in which the Court of Appeal recognized the need to deter those
who import specimens of endangered species in order to discourage
unlawful killing of endangered species. It was held that rampant
commission of such offences should attract higher sentences in
future cases.

With various law enforcement agencies stepping up their
enforcement of the anti-epidemic legislations (both existing and
new), the section has been working closely with the law enforcement
agencies in the combat against the COVID-19 pandemic.

The Section provided advice in 2,452 cases in 2021, which was a
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18.7% increase from the 2,066 cases it advised in 2020. Many of these
cases are highly sensitive and have attracted much of the media’s
attention.

In HKSAR v Syed Mohamed Rizvi and another KCCC 1302/2021,
the defendants were the first two cases of the N501Y variant of
COVID-19 and each of them lied to authorized officers, claiming not
to know each other when they were in fact in a relationship. The
magistrate adopted 4-months and 30-days as the starting point
for the defendants. In HKSAR v Li Wan-keung KCCC 3338/2021, a
COVID-19 patient escaped from the hospital and wandered in the
streets for more than 60 hours and was sentenced to four months’
imprisonment after pleading guilty to knowingly expose other
persons to the risk of infection.

In HKSAR v Chris Alton Coleman WKCC 1166/2021, the defendant left
his designated hotel whilst undergoing quarantine and twice left
Penny's Bay Quarantine Centre and assaulted police officers there.
The defendant was sentenced to five weeks' imprisonment after
pleading guilty to his charges at the first given opportunity.

In HKSAR v Wong Kar-wai KTS 13916/2021, the defendant was
an online comedian who showered at the Government’s newly
opened musical fountain in Kwun Tong with soap and posted a
video of himself doing it. The defendant’s behaviour caused the
musical fountain and wet play area to close owing to suspected
contamination of the water. The defendant was prosecuted and
found qguilty of behaving in a disorderly and indecent manner in a
pleasure ground.

In HKSAR v Meta-Yulianti and others STCC 1659/2021, four foreign
domestic helpers operated and participated in running an
unregistered dental clinic during Sundays and Public Holidays. Each
defendant was charged with and convicted of breach of condition of
stay and falsely pretending to be a dentist.

Counsel of the Departmental Prosecutions Section have also
actively participated in training lay prosecutors of a vast number
of government departments and statutory bodies in the yearly
Departmental Prosecutors Training Course held. All'in all, 2021 has
been a fruitful year for the Departmental Prosecutions Section.

Human Rights Section

The major responsibilities of the Section in 2021 included giving legal
advices from the Prosecutions Division's perspective on Basic Law
and Human Rights issues arising in criminal matters including trials
and appeals in all level of courts as well as judicial reviews.

Highlighted below are two of the more significant cases that the
Section had handled in 2021 concerning the Director of Public
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Prosecution’s decision not to prosecute and the citizen’s right to
initiate private prosecutions which constituted a major challenge to
the Section in 2021.

In Pang Lok-sze v Director of Public Prosecutions [2021] HKCFI 1781, an
application for leave for judicial review against the DPP’s decision
not to prosecute two suspects for any offence under the Prevention
of Cruelty to Animals Ordinance, Cap 169, in respect of a suspected
case of animal cruelty was refused. The Applicant asserted that the
DPP’s decision was unlawful, perverse and irrational and that the
DPP had failed to communicate his decision to members of the
public within a reasonable time in light of the statutory time bar
so as to allow them sufficient time to institute private prosecution.
In holding that the DPP’s decision was not susceptible to judicial
review, the Court reaffirmed that under Article 63 of the Basic Law,
the independence of the Department of Justice’s control of criminal
prosecutions is protected from judicial encroachment except in
extremely rare situations such as where there is evidence proving
that the Department had acted in obedience to political instruction
or is acting in bad faith, such as to cause the Court to find that the
prosecutorial decision is unconstitutional. Having considered the
evidence in this case, the Court held that the grounds relied by
the applicant did not come any way close to “truly exceptional
circumstances” so as to render the DPP's decision unconstitutional
and subject to judicial review. The Court also held that there was no
“legitimate expectation” on the part of the public (and the applicant)
to be informed of the DPP's decision and to be informed within a
‘reasonable time” before the expiry of the time limit for prosecution
as this would encroach the time for investigation and would
contravene the legislative intent for allowing the prosecution the full
6-month period to lay summons before prosecution is time-barred.

In Kwok Tak-ying v HKSAR & Secretary for Justice [2021] 4 HKLRD 841,
the Applicant instituted a private prosecution by laying information
against the then Director of Broadcasting for allegedly having
misconducted himself in public office whereby various television and
news programmes containing misleading and distorted information
were broadcast, contrary to common law and punishable under
section 1011(1) of the Criminal Procedure Ordinance (Cap. 221).
The applicant also applied for a summons to be issued against the
Director which was refused by a magistrate on the ground that there
was no prima facie case. In dismissing the applicant’s appeal against
the magistrate’s decision, the Court of Appeal held that the right
of private prosecution is not absolute. Whilst a private prosecutor
had a right to institute a prosecution, his right to continue is limited
by reference to the power of the Secretary for Justice to intervene
by virtue of her exclusive power to control criminal prosecutions
under Article 63 of the Basic Law. On the materials relied on by the
applicant, the Court was satisfied that there was simply no prima
facie evidence to establish the necessary ingredient of mens rea by
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showing that the Director had wilfully misconducted himself. The
magistrate was therefore entirely correct in refusing to issue the
private summons sought.

In November 2021, members of the Section attended the
International Criminal Law Conference 2021 organised by
the Department of Justice with a special feature on "Human
rights considerations in the criminal law context” in which the
interplay between human rights and criminal law was addressed.
Distinguished speakers who are experts in the field including Mr
Justice Henry Litton, CBE, GBM, Mr Benjamin Yu, SBS, QC, SC, JP, and
Mr Johnny Mok, BBS, SC, JP spoke about various aspects including
how should the Courts strike a right and fair balance against the
competing and broader societal interests in considering individual
human rights in criminal proceedings. It was highlighted that the
Basic Law and the Bill of Rights guarantee the rights to freedom of
speech, assembly, procession and demonstration for Hong Kong
residents. However, the Courts reiterated in recent public order cases
that these rights are not absolute and are subject to restrictions in the
interests of public safety, public order and the protection of others’
rights and freedoms.






