T B S IE 2021 ProsecutionsHongKong | 31

nitl=— LRk ER
Sub-division llI -
Higher Courts

SR=ZMREZEEEERE DHERBFENRM - RERESIRRUERESZAN LF - ZoRHINET
TFERS D BIRZ © () RIVEEERIES! 5 (i) RIBEBDERIES] ; (i) LAUEBT L 5 BUK (iv) ZA%F -

Public Prosecutors in Sub-division Il deal with cases to be tried in the Higher Courts, starting from advisory stage to trial and appeal.
Sub-division Il comprises four areas of work, namely (i) Court of First Instance Advisory; (i) District Court Advisory; (i) Higher Courts
Appeal; and (iv) Advocacy.
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Public Prosecutors in Court of First Instance Advisory and District
Court Advisory Sections are primarily responsible for advising law
enforcement agencies on criminal cases to be tried in the Court of
First Instance and in the District Court. They decide whether or not
to prosecute in accordance with a two-stage test enunciated in
the Prosecution Code. The two-stage test is firstly, whether there is
sufficient evidence to support a reasonable prospect of conviction;
and if so, whether the public interest warrants that prosecution be
conducted. Public Prosecutors in the two sections also advise on the
appropriate charges to be laid and the proper venue of trial, ensuring
that cases are properly prepared for trial. Those in Higher Courts
Appeal Section handle appeals and other related matters at all levels
of appellate courts except for magistracy appeals, whilst those in
Advocacy Section primarily prosecute a broad range of sensitive
criminal trials.

Caseload has consistently been heavy in recent years, year 2021 saw
yet another boom in the amount of work handled by members of
Sub-division Ill, who strived to discharge their duties to the highest
standard nonetheless.

The areas of work of Sub-division Il in 2021 are set out below where
some notable cases are highlighted:

Section lli(1) -
Court of First Instance Advisory

The Court of First Instance (“CFI") Advisory Section gives legal advice
to the Police and other law enforcement agencies on criminal
matters to be dealt with in the CFIl, such as homicide, rape, drug
trafficking, kidnapping, robbery, etc.

Public Prosecutors would advise on the sufficiency of evidence and
the appropriate charges. After giving advice, Public Prosecutors
would see the case through the committal proceedings and attend
to procedural matters to ensure that cases are committed to the CFl
for trial or sentence in a timely manner.

Where a case has been committed for sentence after a quilty plea at
the committal proceedings, Public Prosecutors would prepare the
paginated plea and sentence bundle and attend the sentencing
hearing in the CFI.

Where a case has been committed for trial after a not guilty plea
at the committal proceedings, Public Prosecutors would deal with
the preparation and filing of the indictment and lodging of the
paginated committal bundle. Public Prosecutors would also work
closely with the trial prosecutors in handling additional evidence and
disclosure matters, as well as attending case management hearings
for giving input whenever needed.
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In 2021, there were 243 cases committed to the CFI, of which 102
cases were committed for trial, and 141 cases were committed for
sentence. In addition, there were two other cases heard by way of
preliminary inquiry at the magistracy pursuant to an election by the
defendant under section 80C(1) of the Magistrates Ordinance (Cap.
227), and one other case was transferred from the District Court
to CFl for trial pursuant to an order of transfer made under section
77A4) of the District Court Ordinance (Cap. 336). In addition, 10
indictments were filed pursuant to orders for retrial made by the
appellate Courts.

Some significant cases that were dealt with by the Section include
the following:

(1) In HKSAR v Tursen Chris [2021] HKCFI 3166, the defendant
having pleaded guilty to two counts of robbery was
committed to the CFl for sentence. On each of the two
occasions of the two counts, the defendant wore a black mask
and a black short hair wig, entered a shop and pointed a pistol-
like object at the head of a female victim-shopkeeper alone
in the shop. The defendant then stole from the shop and/or
the victim. On each of the two occasions, he tied the victim's
wrists and ankles with plastic cable ties. Police investigation
succeeded in locating the building in which the defendant
resided. Police officers engaged in an ambush operation
arrested the defendant when he left his residence and
dumped a black rubbish bag, inside which a pistol-like airgun,
a wig of short black hair, two packets of plastic cable ties and
seven cable ties, etc. were found. Following Secretary for Justice
v Lee Chun Ho Jeef [2010] 1 HKLRD 84, the judge adopted a
starting point of 10 years'imprisonment for each count as
a deterrence for robbery with an imitation firearm, reduced
it to six years and eight months because of the defendant’s
guilty pleas and making two years of the second count to run
consecutively to the six years and eight months in the first
count. The defendant was sentenced to a total term of eight
years and eight months.

(2)  In HKSAR v Kwan Hau-chi Vanessa [2021] HKCFI 2978, the
defendant, a registered medical practitioner, was prosecuted
for the manslaughter by gross negligence. The breach of duty
involved failing to take reasonable care for the wellbeing, safety
and life of a patient in performing a liposuction procedure.
After a three-hour procedure, the defendant left the operation
room while the patient was still sedated and unconscious and
being left solely in the care of medically untrained assistants.
Afterwards, when the patient was found unresponsive, a
phone call was made to the defendant who then returned
to the operation room. When the ambulance men arrived
at the centre, no pulse was detected from the patient. Upon
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arriving at the hospital, the patient was soon certified dead.
The Prosecution’s expert anaethesiologist opined that that
the cause of death was over-sedation, respiratory depression,
hypoxia and cardiac arrest, and that if the defendant had
followed the established guidelines the patient would not
have died. The defendant ignored the alarms made by the vital
signs monitoring equipment throughout the procedure. There
was no record of pre-surgery assessment or peri-operative
interview, no detailed records of the dosages, time or route
of administration of the anaesthetic drugs, and no written
monitoring or record of the vital signs, etc. There was also no
post-operative monitoring of the patient. The defendant was
convicted by the jury unanimously and was sentenced to six
years'imprisonment. (Note: This case happened on 26 June
2014. The Private Healthcare Facilities Ordinance (Cap. 633) has
been gazetted on 30 November 2018, and it protects patient
safety and rights through the introduction of a new regulatory
regime for Private Health Facilities (PHFs). Four types of PHFs
are subject to regulation, namely hospitals, day procedure
centres, clinics and health services establishments. The Office
for Regulation of Private Healthcare Facilities is implementing
the regulatory regime in phases based on the types of PHFs
and their risk levels.)

Section llI(2) -
District Court Advisory

In 2021, Public Prosecutors in the District Court Advisory Section
rendered a total of 1233 pieces of advice to law enforcement
agencies and handled a further 279 cases via a quick advisory
system, known as FAST, which was set up to advise on simple and
straightforward cases in a more efficient manner.

Apart from giving legal advice on a wide spectrum of offences,
ranging from drug trafficking, burglary, robbery, wounding, traffic
accidents causing grave consequences, sexual offences, to money
laundering and various kinds of dishonesty offences, Public
Prosecutors in the Section were also responsible for preparing for
and conducting trials, attending hearings for plea days, plea and
sentence, bail applications in the CFl as well as for appeals and death
inquests. Some significant cases dealt with by the Section in 2021
are as follows:

(1) HKSARv Liang Yunchao and another [2021] HKDC 980, two
defendants attempted to smuggle HK$7.3 million worth of
miscellaneous goods and 12 dogs to Mainland China by sea
on a speedboat. Objects were thrown at police vessels during
a dangerous pursuit. The speedboat was not suitable for
operation due to its lack of safety equipment and navigation
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lights. The 12 dogs suffered mentally and physically due to lack
of access to water, sufficient space and comfortable resting
area. Upon conviction on their guilty pleas to the offences
of attempting to export unmanifested cargo, failing to stop,
endangering the safety of others at sea and cruelty to animals,
the defendants were sentenced to a total term of two years
two months’ imprisonment and one year seven months
imprisonment respectively, which included an enhanced
sentence on the offence of attempting to export unmanifested
cargo by three to four months respectively, on the grounds of
the prevalence of the offence and also the nature and extent of
the total benefit accruing directly or indirectly to any persons
from recent occurrences of the offence under the Organized
and Serious Crimes Ordinance (Cap. 455).

’

HKSAR v Tsang Yu-sang & 3 others [2021] HKDC 1593, four
defendants were charged with conspiracy to commit arson
with intent for setting off a petrol bomb at Kowloon Tong
Station on 12 October 2019. It was the prosecution’s case that
whilst two defendants placed and ignited the bomb at the
station, the other two defendants drove a get-away car and
supplied the necessary ingredients for the bomb respectively.
Three of the defendants were convicted, two on their own
pleas and one after trial. The first defendant was additionally
charged with and convicted of the offences of possession of
articles with intent to destroy or damage property, possession
of offensive weapons and possession of arms without a licence
for possessing five petrol bombs, 11 bottles of petrol, five
crowbars, three hammers, two knives and a spray canister of
nonivamide. The convicted defendants were sentenced to a
total of 52 months' imprisonment; 50 months' imprisonment
and 54 months' imprisonment respectively. A compensation
order was also made against them.

HKSAR v Kwong Hung-kwong & 2 others [2021] HKDC 789,
three defendants conspired to blackmail a local tycoon
of HK$100 million with a video capturing his wife getting
dressed at home, which was taken by one of the defendants
who had worked as a security guard for the family. A police
decoy disguising as the tycoon'’s assistant was deployed
in a controlled meeting to arrest one of the blackmailers
on the spot. Upon their guilty pleas, the defendants were
sentenced to a term of imprisonment ranging from two
years two months'imprisonment to two years eight months'
imprisonment respectively.

In HKSAR v Fong Hung-shun [2021] HKDC 1653, the defendant,
an MTR Operation Performance Officer, abused the internal
computer system of the MTR Corporation and obtained the
personal information of five female passengers who had filed
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incident reports at MTR stations. Two of the victims were even
minors at the tender age of 15 to 16. On some occasions, the
defendant contacted the victims, threatened and induced
them to send him nude photos by making intimidating
remarks or by pretending to be a police officer. On another
occasion, he sought to obtain a loan by making an online
application using the personal particulars of a female colleague
against whom he held grudges. Further, upskirt videos taken
in public places were retrieved from one of his mobile phones.
Upon conviction on his guilty pleas, the defendant was
sentenced to a total term of four years five months and four
weeks'imprisonment for 11 charges, namely three charges of
criminal intimidation, three charges of falsely pretending to be
a public officer, one charge of attempted fraud, two charges
of procurement of persons under 18 for making pornography
and two charges of outraging public decency.

Section llI(3) -
Higher Court Appeals

This Section is responsible for overseeing all appeal cases heard in
the Court of Appeal arising from prosecutions in the District Court
and the CFI (other than prosecutions for commercial crimes and
public order offences which are handled by the other Sub-divisions).
These include appeals and applications for leave to appeal lodged by
the defendants against their convictions and/or sentences from the
lower Courts. In 2021, 304 appeal applications were brought by the
convicted defendants, of which 149 were dismissed, 34 were allowed
and 121 were abandoned.

Apart from handling appeals lodged by the defendants, members
of this Section also advise on whether or not an appeal should be
lodged by the Prosecution in a particular District Court case by way
of case stated under section 84 of the District Court Ordinance (Cap.
336) in respect of an acquittal by a District Judge, and whether or
not an application for review should be made under section 81A of
the Criminal Procedure Ordinance (Cap. 221) in respect of a sentence
passed in the District Court or the CFI. Decisions to appeal by way
of case stated are taken only after careful consideration of all the
circumstances of the case, and only where an acquittal involves an
erroneous point of law, or is one that is perverse in the sense that
no reasonable tribunal of fact would have reached the same, will an
appeal by way of case stated be made against the District Judge's
order of acquittal. Likewise, decisions to lodge applications for review
of sentence under section 81A of the Criminal Procedure Ordinance
are only taken after careful consideration of all the circumstances of
the case. Such applications will only be made where it is considered
that a sentence is wrong in principle and/or manifestly inadequate or
excessive.



e RERBEEERERMAMNMAERRIR - L
RIEFESFENEORS LR BB HRNEORE
R&E (MEEMFERHERRBEBAGEL
WUEHIR ) BN » Z@REURMGZ2HTS
N EIPEG B B EE IR IBE L5F -
Ak AAERBEEEERGNAMBEERE
ABR/MEERA LHERE / BN ENB
ENBRT  ZTERERE (NEFRARFHE
By 2 1A REABEZINE o

£ 2021 &> EHAAREESL 21 REZAE
R ERFtTREEFANRLFEESE 2
HMEXHEE - UTR—EESIENEL :

(1) ERKAEAER o REE [2021] HKCA 1033
—RA - EBEFAERN 2 RMERE
HREBFENT 11 E4ERNLETES
IBMSRT (BREIFEERMAMEZEFHR
BITR)  BARTRARN-—XFAEE
TR - MEF—IAFRITER S REIE
T - WARERENIAER - HKERFE
WERBEREBHEEZ 46 BH o LR
FEEHREZSERMNEAGFEERK
™ REBEEBHEER 46 8RB RA
F#R PEARURREENRZFE
17 LERRESREBEBAE &8
HEEIEAC - ADANEIDIE - ABLZRINEM & -
EREAEEEIMMAE  WERTERAM
HRmE B NIRRT o

) H‘ERKA AR o KRE M [2022] HKCA 25
—Z=H - BERERP S HATAIE & KRR
EMABBE BB ERMRRBERILFEREK
3o WREEGRIEEHREERBL o L
FEESEBREMTNFBEE B
WEATIENMIRITE KRR - PR
BRESRIT - AHRMABEAE - WEKE
MEWHBIE - WAAEFT2EEE
HEH R IR < B IR A 8RR - =
TR - EREE - BERNNEER
B EZRN\E A - BMEREETTARAN
HERBME - TIREZRM

M EERIBER R EEEREETE - &%
HBATREE BESRIE (MEFREFED
(%221 E) % 81D & - AERMAPHEAERM

SR S®E 2021 Prosecutions Hong Kong L 37

A total of 21 applications for review of sentence were lodged by
the Secretary for Justice in 2021. Seven of those applications had
been heard by the Court of Appeal within that year, and the review
applications were allowed in all seven cases. Below are some notable
cases:

(1) In Secretary for Justice v Yu Chun-hing [2021] HKCA 1033, the
32-year-old defendant, who was a police officer, was charged
with multiple sexual offences (including offences of unlawful
sexual intercourse and indecent conduct towards child)
committed against a total of six girls aged between 11 and
14. Some of the offences were repeatedly committed against
the same victim, and one of the offences was committed
by the defendant whilst he was on bail, which was a serious
aggravating factor. The defendant pleaded guilty to the
offences and was sentenced to 46 months’ imprisonment
by a District Judge. In allowing the application for review
of sentence, the Court of Appeal held that the 46-month
sentence passed by the Judge was wrong in principle and
manifestly inadequate to reflect the multiplicity of the offences.
In particular, the Court held that the defendant’s offending was
aggravated by his position as a serving police officer, when
he broke the very laws he was empowered and entrusted to
uphold. The Court passed an increased sentence of five years’
imprisonment on the defendant, who was required to return
to prison having served the previous sentence imposed on
him.

(2)  In Secretary for Justice v Ng Ho-nam [2022] HKCA 25, the
defendant, being a secondary school teacher, was convicted of
two charges of indecent assault for having molested two male
students of his. He was imposed a community service order
by a District Judge. In allowing the application for review of
sentence, the Court of Appeal held that the defendant’s sexual
offences, which involved breaches of trust, were plainly serious
offences that required deterrent sentences. A community
service order was wrong in principle and was a manifestly
inadequate sentence for the defendant, who was found guilty
of the offences after a trial and showed no remorse for his
offences. The Court held that the appropriate sentence should
be one of immediate imprisonment for eight months, which
the defendant was required to serve notwithstanding that
he had already finished the original sentence of community
service.

Where a defendant has been acquitted in the District Court or the
CFl, consideration may also be given on whether or not a reference
under section 81D of the Criminal Procedure Ordinance (Cap. 221)
should be made in respect of a question of law arising in the case,
so as to seek the Court of Appeal’s opinion on the question which
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would provide future guidance on the lower Courts despite that
a reference under section 81D does not affect the defendant’s
acquittal in the case. In 2021, three such references were made for
seeking clarification by the Court of Appeal of important questions
of law arising from trials in the CFl for serious offences of trafficking
in dangerous drugs where the defendants were acquitted upon the
trial judges'directions.

At times, decisions have to be made on whether or not appeals to
the Court of Final Appeal should be brought by the Prosecution in
respect of decisions of the CFl or the Court of Appeal. Members
of this Section approach such decisions carefully, bearing in mind
the important role we play in the development of the criminal
jurisprudence and the proper administration of criminal justice in
Hong Kong. The Section also deals with appeals and applications
for leave to appeal lodged by the convicted defendants. In 2021,
75 applications for leave to appeal were brought by the convicted
defendants to the Court of Final Appeal.
granted only in 10 cases, of which five were dismissed, four were
allowed and one was pending hearing by the Court of Final Appeal.

Leave to appeal was

Sub-division Il - Advocacy

Experienced directorate officers in this section are responsible for
prosecuting the highly sensitive cases. An example is as follows:-

(1) In HKSAR v Tsim Sum-kit, Ada [2021] HKCFI 2518, the defendant,
who was a bodyguard by occupation, was prosecuted for
murdering and shooting her uncles and aunts. She initiated
a lunch gathering with her uncles, aunts and elder brother.
Unbeknown to them, the defendant carried a pistol and 50
rounds of ammunitions. After lunch, they went to a park where
the defendant shot at close distance an uncle and an aunt in
the head and killed them. She also shot another uncle on his
side and the bullet pierced through his thoracic cavity and
ended up near his fourth rib. Her shots missed another aunt
who sustained two graze wounds on her left shoulder caused
by the bullets. The defendant had once pointed the gun at
her brother but she did not shoot in the end. The prosecution
rejected the defence’s offers to plead guilty to manslaughter
by reason of diminished responsibility in relation to the two
murders. The defendant was convicted after trial by a jury with
two counts of murder and two counts of shooting with intent.
For the two murders, the defendant was sentenced to life
imprisonment. For the two counts of shooting with intent, she
was sentenced to 12 years imprisonment for each count, with
6 years of one count to run consecutively to the other.





