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Sub-division | (Magistrates’ Courts) has the responsibility of overseeing the effective and efficient prosecution of
criminal cases at the summary level in the seven Magistrates’ Courts in Hong Kong, and also advising the Customs
and Excise Department on a wide spectrum of ordinances covering offences relating to anti-smuggling, copyright
and trademark protection, revenue protection, consumer rights protection, unfair trade practices and anti-money

laundering.
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In early 2022, Hong Kong went through a turbulent epidemic
phase posed by the highly transmissible Omicron variant
strain. The fifth wave of the COVID-19 epidemic was rapid and
fierce. In light of the then public health situation and related
developments, save for handling urgent and essential court
hearings and matters, all hearings of the Magistrates’ Courts
originally scheduled between 7 March 2022 and 11 April 2022
were generally adjourned. To assist in the control and prevention
of the continued spread of COVID-19 in Hong Kong, a massive
number of offences contrary to the Prevention and Control of
Disease Ordinance, Cap. 599, Laws of Hong Kong, were prosecuted
at the Magistrates' Courts.

Despite the difficulties, as in previous years, the lion’s share of
criminal prosecutions in Hong Kong was conducted in the
Magistrates’ Courts. They were cases mainly investigated by the
Police involving crimes which affected the everyday life of the
society. Such cases include other “traditional” offences such as
fraud, theft, deception, dangerous drugs and poison related
offences, robbery, vice, child pornography, illegal gambling,
bookmaking, domestic violence, assaults, criminal damage, triad
related offences, criminal intimidation, offences arising from
public order events and traffic offences. The list is by no means
exhaustive.

In total, 134,756 criminal cases investigated by different Law
enforcement agencies had been dealt with in the Magistrates’
Courts in 2022. Some of these cases required legal advice which
were mainly handled by our 36 Senior Public Prosecutors and
Public Prosecutors of this Sub-division. The total number of
advice given in 2022 remained at a high level of 6,145 as similar
to the preceding two years following a sharp rise from 3,880 and
5,709 in 2018 and 2019 respectively. Our prosecutors continue
to discharge their duty in a professional and impartial manner
when considering and deciding on the evidence available in each
advice.

Apart from providing legal advice, counsel of this Sub-division
also prosecuted some of the more sensitive and complex trials
and appeals in court. There were 640 magistracy appeals brought
by defendants against magistrates’ decisions, verdicts, orders or
sentences. Of this number, 118 were allowed by the Court of First
Instance, 360 dismissed and 162 withdrawn by the defendants.
In conducting these appeals, our prosecutors being ministers of
justice are fully aware of our duty to assist the Court in achieving
just and fair results.

In 2022, there were 80 Court Prosecutors working in the
Magistrates' Courts. Our Court Prosecutors who are also members
of the Prosecutions Division, together with barristers and solicitors
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in private practice prosecuting on fiat, prosecuted the bulk of the
134,756 cases.

In a continuing effort to deal with the strain on the manpower of
the Grade, a batch of eight newly recruited Court Prosecutors, on
completion of a nine-month training programme and passing the
examinations, have already been deployed to work in different
Magistrates’ Courts in the third quarter of 2022. The training
programme which comprised of mainly lectures, mock trials,
visits to government departments and court attachments with or
without supervision, aimed at equipping the new recruits with the
necessary legal knowledge and advocacy skill to handle the wide
range of cases in the Magistrates' Courts.

Court Prosecutors continue to advance their legal qualifications,
and one of them successfully obtained a Master in Law (LLM)
degree in 2022. As a platform for opportunity to broadening
the skill and experience of the Grade member, a Senior Court
Prosecutor Il has been selected to act as Public Prosecutor and
stationed at Justice Place in Central.

As a matter of jurisdictional and statutory restrictions, cases
tried at the Magistrates’ Courts are those where the sentence of
imprisonment is unlikely to exceed two years for conviction of a
single offence or three years for conviction of multiple offences.
Although these cases may not be the most serious ones, they
often attract significant media interests and public attention. It is
noteworthy that the offences of “voyeurism, unlawful recording
or observation of intimate parts and related image publication”
were incorporated into Part XIIAA of the Crimes Ordinance, Cap.
200, which came into effect on 8 October 2021. By implementing
the provisions, the Government conveys a clear message to the
community that such blatant intrusion of another's privacy must
be deterred and the victims must be protected, and that there are
grave consequences for committing the offences.

As of September 2022, nearly a year after the provisions came
into effect, there was a total of 602 cases relating to the various
types of offences of “voyeurism” Among them, 413 were cases
involving “unlawful recording or observing intimate parts” which
is nearly 14% higher than the number of cases of similar nature in
2021 before the enactment of the relevant legislation. Despite the
substantial increase in the number of police investigation on these
cases, counsel of this Sub-division worked hand in hand with the
Law enforcement agencies, and provided decisive and speedy
legal advice under a consistent approach on prosecution.

Likewise, the Personal Data (Privacy) (Amendment) Ordinance
2021 came into effect on 8 October 2021 to combat “‘doxxing”acts
that are intrusive to personal data privacy. This Sub-division and
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the Office of Privacy Commissioner for Personal Data continued
to maintain close co-operation in the implementation of the new
legislative provisions in order to deter disclosure of personal data
without consent. In HKSAR v Ip Chun-hin WKCC 1638/2022, owing
to a monetary dispute, the defendant, without obtaining consent
from the two victims, posted the names, residential address and
name of employers of the victims on two different chat groups of
a social media platform. The mobile phone number of one of the
victims was also posted on one of the groups. This Sub-division
provided legal advice to the Office of the Privacy Commissioner for
Personal Data resulting in prosecution being instituted against the
defendant. After trial, the defendant was convicted of one count
of “disclosing personal data without consent”in respect of one
group chat, and one count of “disclosing personal data without
consent, causing specified harm to the data subject or the family
members of the data subject” in respect of the other group chat.
This is the very first case in which a defendant was convicted after
trial since the enactment of the doxxing provisions. As the verdict
of the magistrate is currently under review pursuant to s.104 of
the Magistrates Ordinance (Cap. 227), the defendant has not been
sentenced yet.

This Sub-division also handled the prosecution of a child abuse
case in “Children’s Residential Home of the Hong Kong Society
for the Protection of Children” (“the Children’s Residential Home")
which was widely reported by the mass media. In HKSAR v Lee
Wai-man KCCC 1883/2022, the defendant who was a childcare
employee of the Children’s Residential Home was involved in
multiple assaults on children aged between one to three, such
as slapping the children on their heads and pushing the children
onto the ground. The defendant was charged for nine counts
of “ill-treatment on children by those who were in charge” She
pleaded not guilty to the charges. After trial, she was convicted of
all the charges, and was sentenced to 15 months’imprisonment.

The subject of animal neglect, abuse and cruelty continued to
attract huge public concerns in 2022. In line with the changes
and expectations of our society, we took a serious view on such
cases and instituted prosecution on a number of cases involving
cruelty to animals. For example, in HKSAR v Tong Cheuk-him &
Others WKCC 923/2022, one of the defendants claimed to know
witchcraft rituals that involved sacrificing the lives of rabbits or
other small animals. He made use of these animals for dedication
rituals for the three customers who were also defendants, claiming
to improve their interpersonal relationships. The four defendants
were charged with nine counts of “cruelty to animals” In the end,
the defendant who claimed to know witchcraft was sentenced to
the rehabilitation centre while the other three defendants were
each sentenced to 120 hours of community service order.
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With the full implementation of “One Country Two Systems”in
Hong Kong, it is of utmost importance that we ensure efforts
in protecting the dignity of our country. In HKSAR v Leung Yan-
ling Paula KTCC 1220/2022, the defendant waved a British
colonial Hong Kong flag up and down in a shopping mall while
the National Anthem was being played from a live television
broadcast of the medal presentation ceremony of Hong Kong
fencing representative, Mr Cheung Ka-long who had won a gold
medal in the Tokyo 2020 Olympic Games. On legal advice by our
Sub-division, prosecution against the defendant was instituted
for insulting the National Anthem and he was sentenced to three
months’imprisonment.

Not all cases are prosecuted to the full length. Where justice
demands, a prosecution is disposed of by way of a special
procedure in which the Prosecution offer no evidence upon the
defendant accepting to be bound over to be of good behaviour
or to keep the peace for a period of time usually decided by the
court. Such a procedure is often appropriate for cases involving
minor offences and defendants with no prior criminal record. It
aims to serve the ends of preventive justice and rehabilitation of
the offender. In considering whether such a procedure should
be adopted in lieu of a full prosecution, counsel would take into
account all the relevant matters including the seriousness of
the offence(s), the attitude of the offender towards the offence,
the likely penalty upon a conviction, the views of the victim and
the public interests in accordance with the guidance set out in
the Prosecution Code. In 2022, a total of 2,722 cases in this Sub-
division were disposed of by way of this procedure, comparing to
2,760 cases in 2021.

Counsel of this Sub-division are also responsible for reviews and
appeals lodged by the Prosecution arising from cases in the
Magistrates’ Courts. They advise on whether or not to seek a
review under s5.104 of the Magistrates Ordinance Cap. 227 against
a magistrate’s decision, verdict, order or sentence, and whether or
not to lodge an appeal by way of case stated under s.105 of the
same ordinance. The decision to review or appeal to the Court
of First Instance will only be made after careful consideration,
bearing in mind that it should only be made where it is necessary
and justice and the public interests so demand, or where an
important point of law is involved that requires clarification by the
higher court. In 2022, our prosecutors initiated nine appeals by
way of case stated of which one was allowed and eight are still in
progress. There were also 14 applications to review of which 10
were allowed and four were dismissed. Some of our successful
5.104 reviews include:



18 FHEME®IE 2022 Prosecutions Hong Kong

B MR - IRIRE 104 FRIBHA— LR
hEREMFBRE

EEBRAITHIE F ME% (EPMEHER
FISEZ 4 2021 F55 2128 %% ) — R > WER
—H T HR22RELEFHE  MER
HERBE 25219957 TTHY 173 REFHBRE -
WX ERBEN “EI1EE RERMHNEE
FEET “BBHEE” Y NEBLUERIEAB
M 46,655 TTAVERIMNETEM o 3457458 23 18 (H
FRITIEBIY (5200 ) F 731K T™H “EH
EBEXE” £ BREF/KL > HIERE
HNER  BH=F - KBEHIE  HHE
H R BN B 25 )\ (@ B B AR A -

EBBRATHER ik =E% (HESHER
I 2021 25 1469 58 ) —FF » WEW
AHNEETFE—E TR CER—RRE
BALT  BRZARSRLEABMI - AE
BIRMENEBHERTZARL/NEELRIAN+
WAARENERTE  AIMETRE o FHEHEK
R ERERSIBMAET 5F HHEERS
B EERFIEWEEZE=(ER  BUEEHR
ERAF  UmSREERIUEERERNE
B=EPRNBEEMBUERE - KBRE - #
HERBEZAHIEINENER -

BEEBEHITEIER F BRi5Y% (09 AR
RIERM 2022 FF 9135%) — R HEHR
UREERBRRBREFA - BERA—HEER
RERELELRERER » ZERERES
WAL EEE 2R - WEERBIEEAERIRG
BEE - ERFEECEMR - WELERIDRE
REE > REAR (ARKEH) (£ 245F)
EIBHETH "ERRBURSLEMEE"
o RBHABR 20 NFEERBES - KBEZX
& BABERARZARMEA -

EEBRFITHIE F FHiEs (AAESRHE
BSR4 2021 FEEE 2148 57 ) — R » i
EASERPARALREME— R 21 BLE24
MEBRES - thRBFABERE “RBEEILR

SERA NN - WH R BRGNS

RE2ER - HREBEAINERAE

HHABHBRHEZRES  UHERERR
tX o

In HKSAR v Lam Ka-lok TMCC 2128/2021, the defendant, a social
worker, had falsified 22 pieces of medical certificates for 173 days’
paid leave amounting to HK$252,199.57. She further used a forged
“Certificate of Volunteer”to deceive her employer so that she could
earn extra remuneration in the sum of HK$46,655 per month by
working as a “Co-parenting Counsellor” for about six months. She
was convicted, on her own pleas, of 23 counts of “using a false
instrument” under s.73 of the Crimes Ordinance Cap. 200 and
sentenced to a total of six months’imprisonment suspended for
three years. On review of sentence, the magistrate imposed an
immediate custodial term of eight months’imprisonment in lieu
of the suspended sentence.

In HKSAR v Yuen Sau-luk FLCC 1469/2021, the defendant’s public
light bus knocked down a cyclist on a rainy night, as a result of
which the cyclist died of multiple traumatic injuries. Investigation
revealed that the deceased'’s bicycle could have been observed
when it was travelling ahead of the public light bus about 10
private-car length away. The defendant who was convicted, on
his own plea, of “dangerous driving causing death” was originally
sentenced to three months’ imprisonment, disqualified from
driving for five years, and ordered to attend a driving improvement
course within the last three months of disqualification. Upon
review, the magistrate increased the prison term to four months’
imprisonment.

In HKSAR v Chan Kam-hung STCC 913/2022, the defendant had a
dispute with his girlfriend while having dinner at a restaurant. A
group of customers at the restaurant blamed the defendant and
his girlfriend for causing nuisance, which resulted in arguments
and physical confrontation with the defendant. The defendant
then went to his own apartment, grabbed a cleaver and returned
to the restaurant with it. Upon discovering that the restaurant had
closed, he threw the cleaver into the bush. The defendant who
pleaded guilty to “possession of an offensive weapon with intent”
under s.33 of the Public Order Ordinance Cap. 245 was initially
ordered to perform 120 hours' community service. After review,
the magistrate sentenced him to six months’ imprisonment
instead.

In HKSAR v Chik Fuk-chun WKCC 2148/2021, the defendant
squeezed a 21-year-old female student’s left buttock without her
consent on a MTR train. He was convicted, after trial, of “indecent
assault”and sentenced to 24 months' probation order with special
conditions attached. On an application to review the sentence,
the magistrate discharged the probation order and sentenced the
defendant to seven days'imprisonment.
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In addition, below are examples of other interesting cases of the
Customs and Excise Department:

HKSAR v Lau Tak-lung and another DCCC 924/2020 is a case
concerning aggressive commercial practices under the Trade
Description Ordinance Cap. 362. D1 and D2 were salesmen
of a fitness center, and were jointly charged with one count of
‘conspiracy to engage in relation to a consumer in a commercial
practice that is aggressive” and two counts of “fraud” The victim
was first picked up on the street by a salesman under the facade of
a survey. Afterwards, throughout a period of over two months, D1
and D2 caused the victim to enroll in and pay for a membership
plan and 400 personal training sessions at the fitness center, as
well as several fitness equipment allegedly tailor-made for him. To
conceal the transactions, D1 and D2 instructed the victim to make
payment either by cash or by Broadway gift cards. The victim
was first subject to inducement of full refunds, then subsequently
threats of legal liability and imprisonment. Upon realizing the
victim had no more savings, D1 and D2 even instructed the victim
to obtain substantial loans from various financial institutions. It
was only upon the chance discovery of loan repayment notices by
the victim's father that the fraud was discovered. Throughout the
entire period, the victim suffered from tremendous mental stress.
D1 and D2 preyed on the victim's vulnerability as a patient of
autism and Asperger's Syndrome, and deceptively obtained over
HK$800,000 in total. D1 was convicted upon his own plea and
was sentenced to a total term of imprisonment of 21 months and
27 days while the Prosecution offered no evidence against D2 in
respect of the Charges when new evidence casting doubts on his
involvement was uncovered.

In HKSAR v Ng Ka-chun (D1) and Ng Kwok-wo (D2) FLCC 1480/2021,
D1 was a salesperson while D2 was a shop manager of a second
hand car trading business receiving the Nissan Elgrand 2.5
Highway Star (“the Vehicle”) in issue. On 24 November 2019,
the victim made queries with D1 who sent a photo indicating
that the odometer reading of the Vehicle was 62,599 km. The
victim purchased the Vehicle subsequently through D1. Later,
it was discovered that the recorded mileage of the Vehicle in
January 2017 was already 87,564 km and the odometer had been
tampered with by D2. D1 and D2 were charged with “supplying
goods to which a false trade description is applied”and D2 was
further charged with “applying a false trade description to goods”.
After trial, D1 was acquitted. D2 was convicted of both charges
and was sentenced to imprisonment of three months and two
weeks.





