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Special Duties Team

The Special Duties (SD) Team was first set up in April 2020 to tackle
the voluminous public order related cases that arose from the
unprecedented social turmoil since June 2019. SD Team handled
all of the significant public order event cases from the advisory
stage and prosecuted them at different levels of Courts until their
final disposal. A highlight of some notable cases handled by the
SD Team in 2023 are set out below.

The Appeal cases

In 2023, SD Team has successfully taken out a considerable
number of appeals by the Prosecution, some of which involved
important legal issues. Some of these cases are set out below.

Appeal to the Court of Final Appeal

(1) The case of HKSAR v Mak Wing-wa (2023) 26 HKCFAR 282 is
an appeal against the decision of the Court of First Instance
(acting as an appellate Court) to quash the respondent’s
conviction of “unlawful assembly”. The Prosecution
contended that the judge, in allowing the appeal, had
misapplied the Court of Final Appeal (CFA)'s judgment in
HKSAR v Lo Kin-man (2021) 24 HKCFAR 302 as considered in
HKSAR v Choy Kin-yue (2022) 25 HKCFAR 360.

The CFA allowed the appeal unanimously, hence restoring
the conviction and sentence of the respondent. In allowing
the appeal, the CFA made the following rulings: (i) the proper
approach to analyze an offence of unlawful assembly was
to first identify the unlawful assembly, before addressing
whether the defendant did take part in the assembly; (i) by
asking whether the four persons (including the respondent)
involved in the shining of the laser pointer and torchlight
at the staircase were sufficient to constitute an unlawful
assembly, the magistrate and the judge erred by adopting
too narrow an approach; (i) as explained in the Choy Kin-
yue case, an intention to become part of the assembly was
different from an intention to take part in the individual acts
of those assembled, and that the latter was not necessary
to establish taking part in an unlawful assembly; (iv) the
respondent’s conduct, as found by the magistrate and
from which the judge did not differ, constituted acts of
participation and the intention to commit such conduct
constituted participatory intent.
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Appeal by way of case stated

M

The case of HKSAR v Yu Tak-wing and 7 others [2023] HKCA
877 is a case-stated appeal against the acquittals of D1-D8
of “riot” that took place in Wanchai on 31 August 2019. The
Court of Appeal allowed the appeal against D2-D5 and their
acquittals were quashed and their case was ordered to be
remitted to the District Court for re-trial before another judge.

In allowing the appeal, the Court of Appeal held that the
trial judge’s ruling of no case in respect of D5 was wrong in
law and perverse as he wrongly limited his consideration to
whether the acts of D5 were acts constituting a breach of
the peace without considering whether, by her presence at
the scene, she was intentionally encouraging others to take
part in the riot, thereby jointly committing the offence with
others. It was also premature and plainly wrong for the trial
judge to determine at the half-time stage that D5's words
and conduct did not “fall under intimidating, insulting or
provocative language” as this was in breach of the principle
that, during half-time, a judge should not perform the
function of the jury.

Further, the trial judge plainly erred in placing too much
emphasis on the actual and specific conduct of other
respondents without giving sufficient consideration to their
participation by way of facilitating, assisting or encouraging
other rioters, and in the absence of evidence, making various
speculations in favour of the respondents.

In HKSAR v Lee Wai-kin [2023] HKCFI 1723, the respondent
was intercepted and found with a spanner and a hiking
stick. Under caution, he claimed that the spanner and hiking
stick were for self-defence. The trial magistrate acquitted
the respondent of the charge of “possession of offensive
weapons”. Upon appeal by way of case stated, the Court
allowed the Prosecution’s appeal as the trial magistrate’s
ruling that the defendant had no intention to injure others
was a perverse one. The case was remitted to the trial
magistrate for reconsideration.

Review of sentence

M

In Secretary for Justice v Leung Tsz-yeung Brian and 4 others
[2023] HKCA 1318, the respondents were charged with “riot”
and other offences. They were convicted after their own
pleas of participating in a riotous escape from the Hong
Kong Polytechnic University on 18 November 2019. During
the riot, protestors damaged property inside the university,
set up barricades and checkpoints restraining other people’s
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access to the university, blocked major roads and confronted
the Police using petrol bombs and bows and arrows. The
respondents, together with other people, escaped from
the university, attacked the Police check line with petrol
bombs and miscellaneous items, and subsequently fled
into the Hong Kong Science Museum where they were
arrested. The trial judge adopted a starting point of two
years' imprisonment for the charge of “riot”. Considering the
respondents’ guilty pleas and personal backgrounds, the trial
judge sentenced them to imprisonment ranging from 15
months to 19 months.

Upon application for review of sentence, the Court of Appeal
held that the Court is entitled to consider the entire context
of the riot incident at the university in sentencing. The Court
of Appeal further held that in view of the seriousness of the
case, the sentences were wrong in principle and manifestly
inadequate and that the appropriate starting point should be
at least three years'imprisonment. Having considered various
factors including that the respondents would complete their
original sentence soon, the Court of Appeal exercised its
discretion not to disturb the original sentence.

In Secretary for Justice v Tong Kin-pong and 2 others [2023]
HKCA 896, around 15 protesters (including the respondents)
gathered and attacked a passerby in Causeway Bay for about
one minute, causing extensive bleeding. The 1st respondent
was convicted of “riot” and “wounding with intent” upon his
own pleas after the trial judge ruled that there was a case to
answer, and the 2nd and 3rd respondents were convicted of
“taking part in an unlawful assembly” and “wounding with
intent” upon their own pleas before trial. The respondents
were sentenced to imprisonment for 34 months, 25 months
and 19 months respectively.

Upon application for review of sentence, the Court of Appeal
held that in view of the seriousness of the attack and the
involvement of the acts of private settlement, the starting
points for the offences of “riot” and “wounding with intent”
should be increased. The Court also considered that the
sentencing discounts given by the trial judge concerning the
respondents’ clear records and low risk of re-offending were
wrong in principle. The review application was allowed and
the final sentences substituted on review for the respondents
were 61,42 and 37 months imprisonment respectively.

In Secretary for Justice v Cheung Tsz-lung [2023] HKCA 614,
the respondent together with a riotous mob attacked
a taxi driver who sustained serious injuries. He pleaded
guilty to a charge of “riot” and was sentenced to three years’
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imprisonment.  Upon application for review of sentence,
the Court of Appeal considered the sentence manifestly
inadequate and wrong in principle. The Court considered
the appropriate starting point should be at least six years
and six months. Given the one-third discount for guilty plea
and three-month discount for the review application, the
respondent was eventually sentenced to four years and one
month's imprisonment.

Other appeals at the Court of Appeal

M

In HKSAR v Fong Kam-fai and another [2023] HKCA 1303, the
applicants were convicted after trial for participating in a riot
in Yau Ma Tei on 18 November 2019. The applicants applied
for leave to appeal against conviction on the grounds that
there was no evidence to prove their acts or attendance in
the riot area during the riot, there were other passers-by at
the scene and/or the applicants could be mere passers-by in
the vicinity.

Taking into account the evidence, the cumulative effect and
the strength of circumstantial evidence and the fluidity of
riot and unlawful assembly, the Court of Appeal held that
none of the grounds of appeal were reasonably arguable
and dismissed the applications for leave to appeal against
conviction.

In HKSAR v Chan Chun-ming [2023] HKCA 1262, the applicant
was convicted after trial of inciting others to commit the
making of explosive substances by publishing a post on an
online discussion forum named “HK Golden’, listing out the
formula for making nitroglycerin explosives and stating that
he would not rule out the possibility to bomb the barracks of
the People’s Liberation Army. The applicant applied for leave
to appeal against conviction on the ground that the trial
judge erroneously refused to accept his evidence and found
that he had the requisite mens rea.

In dismissing the leave application, the Court of Appeal held
that the trial judge had properly taken into account all the
circumstantial evidence, including the applicant’s explanation
in his cautioned interviews, the title and contents of the
post, etc, and held that none of the grounds of appeal were
reasonably arguable.

In HKSAR v Ching Wai-ming [2023] HKCA 989, the applicant
was convicted of “riot”in relation to the violent confrontation
between two rival crowds in the Yuen Long MTR Station on
21 July 2019, during which a group dressed in white attacked
others in the Yuen Long Station with rattan sticks and other
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weapons. The applicant was sentenced to four years and
three months'imprisonment. The applicant appealed against
both conviction and sentence, on the grounds in relation to
the identification evidence and chain of exhibits, etc. Upon
consideration, the Court of Appeal found no merit on the
grounds of appeal. Leave to appeal against conviction and
sentence was refused and the conviction and sentence were
upheld.

In HKSAR v Ng Man-ho [2023] HKCA 433, the applicant was
the owner and administrator of a Telegram Channel named
“SUCK Channel”in which a substantial number of inciting
messages were published. He was convicted after trial
of conspiracy to incite others to commit seven different
offences, e.g., arson, criminal damage and riot, etc. The
applicant appealed against conviction on the grounds in
relation to the trial judge’s failure to consider certain factors
in the case. Taking into account the evidence, the Court of
Appeal held that none of the grounds of appeal advanced
were reasonably arguable and dismissed the application for
leave to appeal against conviction.

In HKSAR v Lau Chi-fung [2023] HKCA 1231, the applicant
was convicted after trial of participating in a riot in Wong
Tai Sin on 1 October 2019. His application for leave to
appeal against conviction, on the grounds including that he
attended the scene as a first aider and there was no active
encouragement, was dismissed by the Court of Appeal. He
further applied to the Court of Appeal for leave to appeal to
the Court of Final Appeal for clarification on whether, for the
purpose of taking part in a riot by way of encouraging the
performance of the prohibited conduct by other participants,
the law requires the accessory at the fact or the principal in
the second degree to have active encouragement.

In dismissing the application, the Court of Appeal held that
there was no requirement for “active encouragement”. The
word “active” was merely a term that added nothing to the
interpretation of "encouragement”in the HKSAR v Lo Kin-man
(2021) 24 HKCFAR 302 case.

Trials, plea and sentence

In 2023, Counsel of SD team have also prosecuted a large number
of trials at all levels of Courts and attended the relevant plea and

sentence hearings for public order related offences including
riot, unlawful assembly and incitement behavior, etc. Among the
cases handled by Counsel of SD team throughout the year, some

of them attracted immense publicity. For example:
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On 18 November 2019, a mass riot took place in Yau Ma Tei
near the Polytechnic University which was organized by
protestors to “Besiege Wei to Rescue Zhao' ( B ZE R ), ie
to distract the Police so as to save those protestors unlawfully
occupying the said university. More than a thousand
protestors assembled, threw petrol bombs and shone laser
pens towards the Police, confronted the Police using wooden
boards, iron plates and water-filled barriers and caused
serious disruption to the traffic on major roads nearby. A
total of 213 defendants were charged with “riot” and other
offences, who were split into 17 cases. As of 31 December
2023, 170 defendants (in 15 cases) were convicted of “riot”
either on their own pleas or after trial. They were sentenced
to training centre or to imprisonment ranging up to 64
months ([2023] HKDC 123, [2023] HKDC 184, [2022] HKDC
475, [2023] HKDC 46, [2023] HKDC 1485, [2022] HKDC 1207,
[2023] HKDC 487, [2023] HKDC 367, [2023] HKDC 319, [2023]
HKDC 658, [2023] HKDC 1266, [2023] HKDC 1035, [2023]
HKDC 1005, [2023] HKDC 414, [2023] HKDC 916, [2023] HKDC
915, [2023] HKDC 914, [2023] HKDC 992, [2023] HKDC 1272,
[2023] HKDC 1741, [2023] HKDC 410, [2023] HKDC 881 and
[2023] HKDC 1046). The remaining two trials are scheduled
to complete in 2024.

In HKSAR v Yuen Chin-cheung [2023] HKDC 1424, a riot
happened in Causeway Bay on 24 May 2020, in which rioters
shouted slogans, raised Hong Kong flags of the colonial era
and the US flags and threw glass bottles, bricks and umbrellas
at the Police. The defendant threw a brick at the Police check
line which was retreating and ran away from the scene. The
defendant was convicted of “riot” upon his own plea. The
Court considered that the circumstances of the offence
were serious and sentenced the defendant to three years'

imprisonment.
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In HKSAR v Fung Ka-man and 11 others [2023] HKDC 419, a
riot took place in the area outside the Central Government
Offices in Admiralty on 29 September 2019, during which
protestors covered themselves using umbrellas, threw hard
objects and petrol bombs at the Police, set fires on the road
and used giant rubber bands as launchers to launch hard
objects at the Central Government Offices. Among the 12
defendants who were charged with “riot”, 10 of them were
convicted upon their own pleas and two of them were
convicted after trial. The defendants were sentenced to
imprisonment ranging up to five years and three months.

In HKSAR v Yip Sin-man [2023] HKDC 768, a Chinese male
attacked a police officer outside the SOGO Department
Store on 1 July 2021 and committed suicide afterwards. On
the following day, the defendant made posts on Telegram,
Facebook and Instagram to incite others to, inter alia, use
guns against the law and order of Hong Kong, including
causing grievous bodily harm to Police officers. The
defendant was convicted of “incitement to cause grievous
bodily harm with intent” upon her own plea. She was
sentenced to 10 months’imprisonment.

In HKSAR v Lee Yan-yan [2023] HKDC 1703, a passerby and
his friend were attacked by a group of around 30 protestors
(including the defendant) in fists, umbrellas, and rod-shaped
and hard objects in Yuen Long, therefore suffering serious
injuries. The defendant has also hit the passerby’s back and
used a roll-up banner to attack his head. When Police officers
visited the defendant’s residence, she locked the door and
threw a pair of shoes (which she wore during the riot) out of
the window.

The defendant was charged with two counts of “wounding
with intent’, one count of “riot”and one count of “perverting
the course of public justice”. After the trial, the defendant was
convicted of all the charges and was sentenced to a total of
five years and six months’imprisonment.

In HKSAR v Wong Ka-ho and 12 others DCCC 606-610 &
1069/2020 & 259/2021 and HKSAR v Chow Ka-shing DCCC
1124/2022, a total of 14 defendants have been charged
with various offences including “riot” and “contravening
administrative instruction”in relation to the storming of the
Legislative Council Complex on about 1 July 2019. On the
day, protesters surrounded the Legislative Council Complex,
then escalated the violence by smashing the glass panels of
the building with steel poles, metal trolleys and hammers,
etc. Subsequently, hundreds of protestors forced their way
into the building, and broke into the main chamber and
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other parts of the building. As a result, the Legislative Council
Complex was extensively vandalized and severely damaged.
Among the 14 defendants, eight of them pleaded guilty to
“riot” The trial of the six other defendants (two of whom
made partial guilty pleas), has also concluded.

Sub-division V (Technology
Crime)

In recent years, there has been a sharp increase in sophisticated
internet-enabled or internet-dependent cybercrimes in Hong
Kong, causing significant harm and loss to the individuals; and
posing huge challenges to the safety and security of the society
as a whole. In July 2023, Sub-division V (Technology Crime) was
set up to combat complex high-tech crimes, particularly cases
involving Cryptocurrencies, Non-Fungible Tokens, the dark web,
the Metaverse and the like which are all specialized areas under
rapid development and changes. This Sub-division also handles
tech-crimes involving syndicates or of large-scale operations
which cause or may cause serious harm to this jurisdiction.

Three directorate officers and nine Senior Public Prosecutors
and Public Prosecutors have been deployed to the Sub-division,
who are responsible for providing legal advice, prosecuting trials
and appeals and attending different types of related hearings.
This Sub-division aims not only to promptly and effectively
combat high-tech crimes through the provision of legal advice
and prosecution services, but also assist in establishing a
comprehensive legal framework with a view to more effectively
fighting technology crimes, by reviewing the adequacy of existing
criminal law, in terms of both the substance and the extraterritorial
effect, and by proposing for enactment of new laws to criminalize
cyber-related misconduct through participation at the Law Reform
Commission of Hong Kong.

Since the inception, members of this Sub-division have
worked closely with cyber and forensic experts in seminars and
conferences; and the Police’s Cyber Security and Technology
Crime Bureau to keep pace with the unprecedented changes
in these specialized areas, as well as the trends and patterns of
criminal activities. Moving on, this Sub-division aims to train up
expert witnesses from the Police and prosecutors, so as to more
effectively investigate and prosecute high-tech crimes. The
Sub-division will continue to promote cooperation between
stakeholders to combat high-tech crimes in all ways possible.
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