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Sub-division | (Magistrates’ Courts) has the responsibility for
the effective and efficient prosecution of criminal cases in the
Magistrates’ Courts. There are seven Magistrates’ Courts in Hong
Kong, hearing a wide range of offences as well as charges against
children and young persons. Counsel of this Sub-division are thus
tasked to provide legal advice on the sufficiency of evidence and
appropriateness of charge in cases concerning these offences and
charges which are to be tried in the Magistrates' Courts to various
law enforcement agencies. Beyond such advisory role, they also
assume the responsibility for prosecuting trials with sensitive
issues and legal complications in the Magjistrates' Courts, as well as
handling subsequent reviews and appeals.

The cases heard in the Magistrates’ Courts predominantly stem
from investigations conducted by the Police, addressing crimes
that would impact the everyday life of citizens. The offences
tried in the Magistrates’ Courts cover a broad scope, including
conventional crimes such as theft, fraud, money laundering,
dangerous drugs, assaults, sexual offences, child pornography,
illegal gambling, criminal damage, criminal intimidation and
triad-related offences, and recently criminalized offences such as
voyeurism and doxxing, offences arising from public order events,
as well as road traffic offences. In addition, cases related to the
offences enforced by the Customs and Excise Department are also
conducted in the Magjistrates' Courts. These cases encompass an
extensive range of offences under various legislations, including
offences pertaining to anti-smuggling, copyright and trademark
protection, revenue protection, consumer rights protection and
unfair trade practices.

Following the gradual subsidence of the disruptions brought
upon by the COVID-19 pandemic to the Courts in Hong Kong
in previous years, court hearings fully resumed in 2023. In 2023,
the Magistrates’ Courts handled a total of 143,824 criminal cases
that were investigated by various law enforcement agencies and
prosecuted by this Sub-division. Among these cases, a significant
number sought legal advice, which were primarily provided by
our Senior Public Prosecutors and Public Prosecutors of this Sub-
division. The number of legal advice rendered in 2023 remained
consistently high at 4,925, a figure similar to the preceding year.
Our Counsel conscientiously upheld their duty by meticulously
evaluating the available evidence and advising on the appropriate
charge in accordance with the Prosecution Code in every case
and maintained the highest standards of professionalism and
impartiality.

Other than advising and prosecuting crimes that impact the
everyday life of our citizens, this Sub-division handles cases
relating to the law upholding national symbols and fostering
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national pride. In HKSAR v Cheng Wing-chun ESCC 1366/2022,
the defendant deliberately replaced the national anthem of
the People's Republic of China with a protest song in a video
capturing the medal ceremony of HKSAR’s first-ever Olympic
gold in fencing at the 2020 Olympic Games. This altered video
was published by the defendant online and circulated on the
internet widely, reaching a broad audience. By replacing the
national anthem of the People’s Republic of China, a symbol of
unity and pride, with a protest song, the defendant undermined
the values and sentiments associated with this important national
symbol. Consequentially, the defendant was charged with a
count of “insulting the national anthem” and an alternative count
of “desecrating the regional flag” After a thorough trial, the
defendant was found guilty of “insulting the national anthem’, and
was sentenced to three months'imprisonment. This conviction is
HKSAR's first conviction for the offence since the implementation
of the National Anthem Ordinance (Instrument A405) on 12 June
2022, sending a clear message to the public that disrespecting
and defying national symbols will not be tolerated.

Another successful prosecution that upholds the honor of the
Nation can be seen in the case of HKSAR v Yung Ching-man
KCCC 2927/2022. During the National Day celebrations in 2022,
flagpoles displaying both the national flag and regional flag were
erected in various public places. However, on the day following
the National Day, the defendant forcefully grabbed the corner
of the national flag attached to a flagpole, causing the entire
structure to bend and fall. Additionally, he pulled down a flagpole
carrying a regional flag and discarded the flag by the roadside.
The defendant was charged with one count of “desecrating the
national flag”and one count of “desecrating the regional flag”and
was found guilty on both counts. As a result, he was sentenced to
18 days'imprisonment.

This Sub-division also handles intricate cases that require a certain
level of understanding of advanced technologies. In HKSAR v Shik
Chun-hay KTCC 2051/2022, there was an anomaly concerning
the push natification system of a mobile application operated by
Television Broadcasts Limited (TVB) on the day of the incident. This
anomaly allowed internet users (other than the staff of TVB) to gain
access to the system and enabled them to register an account
and then create and publish push notifications within the mobile
application. The defendant, taking advantage of this anomaly,
created an account in the mobile application, and disseminated
messages of false news through the push notification system with
the intention of misleading the public. As a result, those who saw
the messages were led into a state of confusion. The defendant
was therefore charged with the offence of “criminal damage” and,
following a trial, was convicted and sentenced to a community
service order of 200 hours.
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In addition, this Sub-division, like other Sub-divisions, is
dedicated to prioritizing the well-being of vulnerable victims in
the community. This Sub-division places great importance on
ensuring that justice is effectively pursued at trial hearings, review
stages, as well as appeals of the Magjistrates' Courts cases, thereby
safeguarding the public interest. Some of our successful reviews
under section 104 of the Magistrates Ordinance (Cap. 227) are as
followvs.

In HKSAR v Yeung Ching-ha FLCC 1585/2022, the defendant, who
worked as a caregiver at a residential care home, was found guilty
of three counts of “‘common assault” against three individuals with
disabilities residing in the care home. Initially, the Court imposed
a community service order of 120 hours against the defendant.
However, following a review initiated by this Sub-division, the
magistrate ultimately agreed that an appropriate starting point
should be 12 weeks' imprisonment.

In HKSAR v Ngai Tsz-yan STCC 877/2022, the defendant spied on
a night-time security guard who left her mobile phone together
with a phone case unattended at a security post. When the
guard was not paying attention, the defendant entered the
building concerned and stole her mobile phone and phone case.
After the defendant pleaded guilty to one count of “theft’, he
was sentenced to a suspended sentence of three weeks. Upon
allowing our application for review, the magistrate re-sentenced
the defendant to a suspended sentence of seven months.

In HKSAR v Ko Siu-wah STCC 3183/2023, the offence took place
in a restaurant where the victim and the defendant had lunch.
After lunch, the victim inadvertently left his mobile phone on the
table and left the restaurant. When the victim later returned to
the restaurant, his phone was already gone. It turned out that the
defendant had stolen his phone. The defendant who pleaded
guilty to one count of “theft” was fined HK$3,000 only. Upon
review, the magistrate re-sentenced the defendant to two months'
imprisonment suspended for 18 months in addition to a HK$3,000
fine.

Sometimes, when justice could not be achieved at the lower
Courts, this Sub-division would bring the matter to a higher Court.
In Secretary for Justice v Ho Ken-wai Alex and 3 others [2023] HKCA
84, a motor racing case, four defendants who were convicted
upon their own pleas of guilty to motor racing, dangerous driving
and other traffic offences, were sentenced to community service
orders. After an unsuccessful review application to have the
sentences enhanced at the Magistrates’ Courts, this Sub-division
proceeded to apply to the Court of Appeal for a review under
section 81A of the Criminal Procedure Ordinance (Cap. 221).
Upon allowing the review, the Court of Appeal reiterated that a
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sentence of immediate custody was the first choice for road racing
offences and ordered that the community service order imposed
on each of the four defendants be replaced with two months’
imprisonment.

In HKSAR v China Road and Bridge Corporation and 2 others [2023]
HKCFI 3070, six workmen were found wearing safety helmets
without using chin-straps. The first and second defendants were
the principal contractors whereas the third defendant was the
sub-contractor. The three defendants were acquitted, after trial,
of three summonses of “being contractor responsible, failing to
take all reasonable steps to ensure that no workmen remained
on the site unless they were wearing suitable safety helmets
contrary to the Construction Sites (Safety) Regulations (Cap. 59).

"

Unfortunately, the application for review of the acquittals under
section 104 of the Magistrates Ordinance (Cap. 227) was dismissed.
Thereafter, this Sub-division proceeded to appeal by way of case
stated under section 105 of the Magistrates Ordinance (Cap. 227).
Upon allowing the appeal, the Court of First Instance held, inter
alia, that the magistrate had erred in finding that the contractors
concerned did not need to ensure that the workmen were
wearing safety helmets with the chin-straps securely fastened.

Counsel of this Sub-division are also responsible for handling
cases concerning offences enforced by the Customs and Excise
Department. While the majority of these cases are dealt with in
the Magistrates' Courts, cases of more serious nature would be
brought up to the District Court. Below are some noteworthy
cases handled by this Sub-division in 2023.

In HKSAR v Wong Pui-fun [2023] HKDC 438, Customs officers
arrested a cross-border lorry driver who was involved in smuggling
out of Hong Kong a large quantity of unmanifested cargoes,
including assorted electronic products, bird nest and ivory. The
ivory seized was confirmed to be endangered species controlled
under the Protection of Endangered Species of Animals and Plants
Ordinance (Cap. 586). The value of the total seizures of the case
was estimated to be around HK$20 million. The lorry driver was
convicted on his own plea of guilty of the offence of “attempting
to export unmanifested cargo” and an additional offence of
“attempting to export Appendix | endangered species” He was
ordered to serve an overall sentence of two years'imprisonment.

In HKSAR v Chau Pak-yin ESCC 502/2023, the defendant provided
training services on dating technique to two male victims after
receiving from them fees in a total sum of HK$110,000. He later
demanded each of the two victims to pay an additional sum,
ranging from HK$100,000 to HK$330,000, as image transformation
service fees. He refused to provide the training services to the
victims after they failed to pay the additional service fees. He was
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convicted after trial for “engaging in commercial practice involving
misleading omission’, in contravention of the Trade Descriptions
Ordinance (Cap. 362), and was sentenced to a community service
order of 160 hours.

In HKSAR v Lam Fung-yan and another KTCC 1151/2023, an online
electrical appliances retailer offered to sell to multiple customers
through social media platform 57 sets of air conditioner after
receiving deposits amounting to HK$197,500 in total. Being well
aware of its inability to procure and supply the air conditioners due
to its own financial difficulties, the retailer still accepted payments
from the customers, and eventually failed to provide the products
to those customers. The owner and the staff member of the
retailer were both convicted of the offences of “wrongly accepting
payment’, in contravention of the Trade Descriptions Ordinance
(Cap. 362), and were each sentenced to 31 weeks'imprisonment.

In HKSAR v O & F Group Ltd KTS 11506-7/2021 and HKSAR v Lai Siu-
chun and another KTCC 963/2021, the surgical masks supplier and
its director and manager were convicted after trial of the offences
of “supplying goods to which false trade descriptions were
applied’, in contravention of the Trade Descriptions Ordinance
(Cap. 362). The surgical masks which had been supplied to the
Government Logistics Department were found to bear false trade
descriptions about their manufacturer and their compliance with
the relevant filtration efficiency standard. While the supplier was
fined HK$80,000, its director and manager were sentenced to six
and a half months'imprisonment and 11 months'imprisonment
respectively. The upstream supplier and its director were also
convicted in another earlier case. The upstream supplier was
fined HK$80,000, and its director was sentenced to nine months’
imprisonment. About 5.9 million surgical masks involved in the
case were also confiscated. The custodial sentence imposed in
this case was the heaviest among the unfair trade practice cases
involving goods in the recent years.
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