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Sub-division I, being responsible for a diverse portfolio of cases
and prosecution affairs, comprises the Office of the Director of
Public Prosecutions (“the ODPP”"), the Proceeds of Crime Section,
the two Departmental Prosecutions / Human Rights Sections, and
the Administration and Support Units.

In 2023, our commitment to upholding justice with integrity
remained unwavering. While the COVID-19 pandemic had
subsided, counsel of the Sub-division persevered in prosecuting
trials and appeals in the criminal Courts relating to offences aimed
at combatting the pandemic. The Sub-division also continued to
dedicate significant efforts to address new challenges in advising
on and prosecuting trials and appeals involving proceeds of crime,
a diverse range of departmental summonses, and offences of a
general kind.

Highlights of some of the work of the different Sections of the
Sub-division are set out below.

Office of the Director of Public
Prosecutions

The ODPP is dedicated to facilitating the effective day-to-
day operation of the Prosecutions Division. Its responsibilities
are extensive and multifarious covering administrative and
management matters as well as policy development of the
Division. Counsel of the ODPP work across five major areas
of work, including management, policy research, training,
media relations, and complaints and feedback. The ODPP also
supervises the Division's legal support teams, comprising Law
Translation Officers and Law Clerks. Their legal support service is
indispensable to the professional and efficient discharge of the
duties of all counsel within the Division.

Management

One of the primary duties of the ODPP is to scrutinise, assess and
assign Court cases to suitable in-house prosecutors or counsel on
fiat, and to refer requests for legal advice to prosecutors having the
most appropriate expertise in dealing with them. The ODPP has
to monitor and supervise the assignment of duties carefully and
sensitively to ensure that cases are handled properly, efficiently
and professionally. It also makes deployment of counsel to
maximise resource effectiveness and, at the same time, to benefit
counsel in terms of exposure and training needs.

In 2023, the number of complex and sensitive cases, such as
commercial crime, deception and sexual offences, remained
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high. The ODPP exercised particular consideration in engaging
experienced and suitable counsel to handle such cases so as to
ensure and maintain the high level of competency expected of
the Division.

Policy

The ODPP regularly gives legal advice to Government bureaux
and departments on wide-ranging issues, including issues relating
to prosecution policy arising from proposed new legislation and
amendments to existing legislation. Notable proposed legislation
which the ODPP had advised upon in 2023 included:

(1)  Wild Animals Protection (Amendment) Bill 2023 which
aimed to expand the scope of the feeding ban to cover feral
pigeons, increase the maximum penalty, and introduce a
fixed penalty system for illegal feeding of wild animals;

(2) Regional Flag and Regional Emblem (Amendment) Bill 2023;
(3) Marine Safety (Alcohol and Drugs) BIill;

(4) Road Traffic Legislation (Enhancing Personalized Point-to-
point Transport Services) (Amendment) Bill 2023;

(5)  Building Management (Amendment) Bill 2023;

(6) Legislative proposal to amend the Public Health and
Municipal Services Ordinance (Cap. 132) and other related
ordinances to tackle problems such as shopfront extension;
and

(7) Mandatory Reporting of Child Abuse Bill.
Training

Advocacy is the core business of the Prosecutions Division. The
Division aims to equip prosecutors with the necessary skills to
conduct prosecutions to the highest professional standard and
the Training Unit is responsible for it.

Training returned to full force in 2023 after the pandemic. The
bi-annual Criminal Advocacy Course, the annual Departmental
Prosecutors Training Course (“DPTC") and a series of training for
in-house counsel, officers of law enforcement agencies and other
Government departments were organised with success. As the
caseload and complexity of departmental prosecution cases
increased, the demand for training both departmental prosecutors
and departmental investigators was on the rise. In May 2023, the
Training Unit and members of the Departmental Prosecutions /
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Human Rights Sections jointly organised a seminar (as part of our
DPTC) on the topic of "Admissions (hearsay, confession, rules and
directions, voir dire, alternative procedure and common issues
concerning cautioned statements in departmental cases)’, which
was attended by 657 officers from 27 different departments of
the Government. The seminar was extended for the first time to
over 500 viewing locations by way of webinar to accommodate
investigators of various Government departments.

Media

The Department recognises the important role of the media
in informing the public of the operation of the criminal justice
system. Throughout 2023, the ODPP continued to assist the media
in obtaining accurate and updated information about criminal
cases in accordance with the Prosecution Code. Such information
included matters already presented in open Court, the anticipated
progress of events, and other pertinent public information. By
doing so, we aimed to not only keep the public well-informed
about the development of legal proceedings but also promote
transparency and accountability of the criminal justice system.
The ODPP strives to foster a responsible and dynamic relationship
with the media by balancing the public interest in maintaining
open justice and the right to privacy of the parties involved.

Complaints and Feedback

The ODPP is responsible for handling complaints and answering
enquiries from the general public and non-Government bodies
concerning the Division. Adopting a case-sensitive approach, the
ODPP investigated all complaints in a fair and impartial manner
and ensured appropriate follow-up actions would be taken
in each individual case. Actions taken by the ODPP included
conducting independent review of the decision not to prosecute
in a particular case, assessing merits of review of sentence or
appeals, reviewing the prosecution conduct in proceedings, and
making recommendation to the relevant Sections as appropriate.

In 2023, the ODPP handled a total of 485 cases of complaints and
enquiries about the work of the Prosecutions Division.

Proceeds of Crime Section

Restraint and confiscation of proceeds of crime help in disrupting
the cycle of crimes, preventing further offences, and taking out
the profits that fund crimes. In 2023, significant efforts were made
by law enforcement agencies to combat cross-border financial
crimes, which typically require meticulous investigation as well
as fund flow analysis. In turn, the Proceeds of Crime Section
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strived for the enforcement of asset recovery and anti-money
laundering laws in Hong Kong. In 2023, a total of 32 restraint
orders and 20 confiscation orders were successfully obtained.
HKS$291,138,920 worth of realisable property was restrained, and
the total amount of crime proceeds ordered to be confiscated was
HK$87,473,389.45.

In Secretary for Justice v Tam Kit-i (2023) 26 HKCFAR 63, the Court
of Final Appeal provided significant insight into the proper
construction of the Organized and Serious Crimes Ordinance (Cap.
455). The respondent, who resided in Macau, held a bank account
in Hong Kong, through which funds were transferred to certain
accounts of Ao Man-long, the former Secretary for Transport
and Public Works in Macau, who was convicted of multiple
counts of “corruption” and “money laundering” offences in Macau.
After the arrest of Ao Man-long, a balance of HK$22.4 million
remained in the respondent’s bank account. In 2011, a warrant
for the respondent’s arrest was issued for “money laundering’,
and a restraint order was obtained to freeze that account. The
respondent mostly remained outside Hong Kong at the material
time.

In 2016, the Court of First Instance dismissed the Secretary for
Justice's application for a confiscation order on the basis that the
respondent had not been shown to have absconded pursuant to
section 8(1)(a)(ii)(B) of Cap. 455, but held that the restraint order
remained in force.

In 2019, the respondent applied to discharge the restraint order,
contending that the restraint order was automatically discharged
when the Secretary for Justice’s application for the confiscation
order was refused. This argument was rejected by the Court of
First Instance, but was accepted by the Court of Appeal, holding
that the refusal to make the confiscation order was sufficient to
conclude the application and trigger the discharge of the restraint
order, irrespective of the reasons behind the refusal.

The Court of Final Appeal set aside the Court of Appeal’s order
to discharge the restraint order. The Court held that the refusal
to grant the confiscation order did not result in an automatic
discharge of the restraint order, and that the restraint order would
be discharged only if the purpose of the restraint order was spent,
for example, where there was no longer any extant or prospective
confiscation order and thus no point in continuing to freeze the
assets. The Court of First Instance’s refusal of the confiscation
order did not involve any decision on the merits of the application
and hence did not result in the application for the confiscation
order being concluded. Further, the Court held that the essence
of "abscond” under Cap. 455 involved the evasion of apprehension
to face criminal proceedings for the offence concerned. There
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was no requirement that a person must have been arrested or
charged, or that proceedings have been instituted prior to the
person’s act of absconding. In this case, the respondent well knew
that she would have been subject to arrest if she had remained in
Hong Kong and had absconded to evade such arrest.

Some other notable cases handled by the Section are summarised
below.

In HKSAR v Ng Wai-shan [2023] HKDC 1275, the defendant, an ex-
clinical psychologist of the Social Welfare Department, deceived
banks into providing her with a mortgage loan of about HK$2.58
million and personal loans of approximately HK$2.19 million in
total by falsely representing that her property would be self-
occupied, and that she was employed by a trading company and
a consulting firm. As a matter of fact, the defendant’s property
had been leased out and she had not been employed by the
said trading company or consulting firm, which were owned by
the defendant and her mother respectively. The defendant was
convicted of three charges of “fraud”and sentenced to 30 months’
imprisonment. Upon the Prosecution’s application under section
8 of Cap. 455, the District Court confiscated the defendant’s crime
proceeds of over HK$238,000, representing the appreciation of her
property attributable to the fraudulently obtained mortgage loan.

In HKSAR v Xie Jingfeng DCCC 714/2012, the defendant was
convicted of one charge of “dealing with property known or
believed to represent proceeds of indictable offence” The amount
laundered was HK$85,000,000. The Prosecution applied for a
confiscation order against the defendant. Before the conclusion
of the confiscation proceedings, the defendant was surrendered
to the Indian authorities in June 2021 for want of prosecution in
India. The Prosecution applied to have the defendant’s realisable
property with the aggregate value of HK$504,542.84 and the
trading licence held by his company with the Chinese Gold and
Silver Exchange Society with an estimated value of HK$8,000,000
confiscated in his absence. The confiscation order was granted in
October 2023.

In HCCP 567/2023, two romance scam victims, who lived
overseas, were respectively deceived into transferring EURE14,000
and US$14,300 into a bank account in Hong Kong held by the
respondent. The respondent subsequently absconded from Hong
Kong. A restraint order was obtained against the bank account,
which had a total sum equivalent to approximately HK$160,000.
As the two victims decided not to initiate civil claims to recover
their losses, a confiscation order was obtained by the Secretary for
Justice in October 2023 to confiscate the total amount in the bank
account.
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Apart from conducting cases in Courts, members of the Proceeds
of Crime Section delivered seminars to law enforcement
agencies on criminal asset recovery. In March 2023, a Senior
Public Prosecutor gave a seminar to the Police on restraint
and confiscation orders. In June and November 2023, a Public
Prosecutor spoke in the Anti-Money Laundering/Counter-
Financing of Terrorism Webinars to members of the Law Society of
Hong Kong. In September and October 2023, an Acting Assistant
Director of Public Prosecutions attended the Financial Action
Task Force (FATF) — International Criminal Police Organization
Roundtable Engagement Il, a conference held in Lyon, France,
with discussions on tackling global financial crimes through
enhanced international collaboration and enabling asset recovery.
She also attended the FATF Intersessional and Plenary meetings
in Paris, France with colleagues from the International Law
Division of the Department and other policy bureaux, in which
delegates contributed to various topics, including the revised
recommendations of the FATF to establish confiscation regimes in
member-countries’legal systems.

Departmental Prosecutions /
Human Rights Sections (A) & (B)

Departmental Prosecutions / Human Rights Sections (A) and
(B) were established in 2022 to share the portfolios previously
handled by two separate sections, namely Human Rights Section
and Departmental Prosecutions Section.

The major responsibilities of the Departmental Prosecutions
/ Human Rights Sections in 2023 include giving legal advice
to over 30 departmental law enforcement agencies including
the Immigration Department, Labour Department, Buildings
Department, Food and Environmental Hygiene Department,
Lands Department, Mandatory Provident Fund Scheme Authority,
Social Welfare Department and Rating and Valuation Department.
Their responsibilities also include giving legal advice from the
prosecution’s perspective on the Basic Law and human rights
issues arising in criminal matters including trials and appeals in all
levels of Courts as well as judicial reviews. Counsel of the Sections
are also responsible for conducting trials and appeals in all level of
Courts.

In 2023, the Sections provided a total of 2,563 pieces of legal
advice. Almost all of the offences under the departmental
prosecutions portfolio were statutory offences which were often
very technical in nature involving difficult scientific forensic
evidence and complex legal issues with little jurisprudence for
guidance. A large number of the cases were also highly sensitive
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and attracted much of the media’s attention, such as those
involving industrial accidents which resulted in fatalities or serious
injuries. One such case concerned an accident during a concert
of the popular Canto-Pop group “Mirror”in which a LED panel fell
onto the stage of the Hong Kong Coliseum injuring two dancers.
The LED panels’ suspension system was later found to be unsafe
and subject to the risk of falling. Prosecutions were initiated
against the main contractor and subcontractor involved in setting
up the stage for failing their statutory duties as occupiers of a
workplace to ensure that the suspension system at the workplace
was safe under the Occupational Safety and Health Ordinance
(Cap. 509), and for failing to report to the Labour Department the
said accident and another accident during a rehearsal. Further,
the subcontractor and the employer of the injured dancers
were prosecuted for failing to provide a safe system of work,
a safe working environment, and sufficient safety information
to their employees under Cap. 509. Additionally, the dancers’
employer was prosecuted for contravening the Employees’
Compensation Ordinance (Cap. 282) as it failed to take out
employee’s compensation insurance policies for the dancers
and to report the two accidents to the Labour Department. The
main contractor, the subcontractor and the dancers’ employer
pleaded guilty to their respective offences and were fined a total
of HK$220,000, HK$420,000 and HKS$ 132,000 respectively.

2023 also saw some new challenges including an escalating
number of cases involving the newly created offences under Part
IVA of the Landlord and Tenant (Consolidation) Ordinance (Cap.
7) concerning regulated tenancies of subdivided units, and under
the Smoking (Public Health) Ordinance (Cap. 371) concerning
alternative smoking products such as e-cigarettes. Departmental
Prosecutions / Human Rights Sections have in 2023 also taken up
a new portfolio to give legal advice for cases under the Residential
Properties (First-hand Sales) Ordinance (Cap. 621) concerning
regulations of sales brochures, price lists, show flats, disclosure of
transaction information, advertisements, and sales arrangements
relating to first-hand residential properties.

Although 2023 had finally seen the recession of the COVID-19
pandemic, cases involving the relevant offences continued to
appear during the year. One of such cases involved the Temporary
Protection Measures for Business Tenants (COVID-19 Pandemic)
Ordinance (Cap. 644) in which prosecution action was taken
against a landlord who had taken rental enforcement actions
during the protection period from 1 May 2022 to 31 July 2022, and
the landlord had pleaded guilty. On the other hand, in the case of
HKSAR v Fan Man-yee Carol [2024] HKCFI 90, the constitutionality of
the offence of “failing to wear a mask at all times when the person
is entering or present in any specified public place” contrary
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to sections 5A(1) and 6(1) of the now repealed Prevention and
Control of Disease (Wearing of Mask) Regulation (Cap. 5991) was
challenged. The Court of First Instance held on appeal that the
offence is constitutional, accepting the respondent’s submissions
that the offence did not infringe the appellant’s right to freedom
of movement enshrined under Article 31 of the Basic Law and
Article 8 of the Hong Kong Bill of Rights because, inter alia, the
offence was enacted for the purpose of preventing, combatting
or alleviating the then public health emergency and protecting
public health in Hong Kong, and at the time of the offence, the
pandemic was at its height with a large number symptomless
patients at large in public places.

Under the human rights portfolio, Departmental Prosecutions
/ Human Rights Sections also handled cases involving human
rights issues, one of which involved an application for leave to
apply for judicial review, namely, Tsang Ho-ming v Commissioner
of Police and another [2023] HKCFI 1518. In this case, the applicant
had been stopped by the Police for inspection of his Hong Kong
identity card on three different occasions each allegedly without
fulfilling the requirements that the police officers “reasonably
suspect”that he had “anything that is likely to be of value (whether
by itself or together with anything else) to the investigation of an
offence that the person has committed, or is reasonably suspected
of having committed or of being about to commit or of intending
to commit”under section 54(2) of the Police Force Ordinance (Cap.
232), pursuant to which the police officers exercised their power
to stop and search the applicant. The applicant argued in the
application that section 54(2) was unconstitutional, because (a) it
contravenes his right to liberty enshrined under Articles 28 and 31
of the Basic Law and Article 5(1) of the Hong Kong Bill of Rights;
and (b) the requirements under section 54(2) are worded overly
widely and vaguely. In dismissing the applicant’s application, the
Court held that the aforesaid constitutional rights do not confer
on the applicant a right to absolute freedom of the person and
do not permit or allow a person to resist or obstruct the due
execution of lawful duty by public officers. In the context of the
applicant’s case, the Court noted that whilst all actions the Police
decide to take under section 54(2) would require a reasonable
suspicion of criminal activity supported by objective facts, the
intrusiveness of the action has to be commensurate with objective
facts supportive of the requisite belief. A simple request to show
a Hong Kong identity card may not require much to justify the
decision, in comparison to, say, a detention for making enquiry, or
a search on the body. The Court also noted that being asked to
produce one’s Hong Kong identity card which delays ones'journey
for a minute or two only produces minimal disturbance on the
person, and threshold for the objective facts needed to justify the
request would be a low one.
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