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An institutional arbitration is one which is administered by one of the many
specialist arbitral institutions under its own rules of arbitration, for example the
ICC, LCIA or CIETAC
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Ad hoc arbitrations are arranged solely between the arbitrators and the parties.

They may adopt a ready-made set of arbitration rules (such as the UNCITRAL

Rules of arbitration) or, less frequently, may be conducted under rules drawn

up by the parties
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The Hong Kong International Arbitration Centre (HKIAC) provides advisory
and support services for the resolution of local and international disputes by
mediation and arbitration
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When choosing litigation or arbitration, a key consideration is
enforceability of the resulting decision
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Foreign civil judgments often difficult to enforce
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By contrast, under New York Convention on the Recognition and
Enforcement of Arbitral Awards {(New York Convention), enforcement
of foreign arbitral awards far easier and subject to very limited
grounds of challenge (i.e. no appeals, no examination of merits)
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A reciprocal enforcement regime in respect of the enforcement of arbitral
awards as between Hong Kong and China has been in place since
2000. Under this regime an arbitral award made in Hong Keng may be
enforced in the Mainland, and vice versa, in the same way as a New York
Convention award
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A reciprocal enforcement regime providing for the mutual recognition of
qualifying judgments between the PRC and Hong Kong became effective from
1 August 2008

EEERIER: High Court Proceedings
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!ssue of Writ: Concise statement of the nature of the claim made or the relief or remedy
required in the action

471 i Pleadmgs

%t Statement of Claim
Defence
B Counterclaim

+ Defence to Counterclaim

4 > Interim Orders
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!nterlm injunctions before/pending inal
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Orders for interim detention, custody or preservation of subject matter/property of action
1)% Appeals

B 1 B RTERR Court of Appeal of the High Court
t. Court of Final Appeal
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On 1 January 2010, Practice Direction 31 on Mediation came
into effect. The Practice Direction follows on from the Civil
Justice Reforms which were implemented in April 2009
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From 1 January 2010, parties to litigation are obliged to
consider whether mediation is an appropriate way to setlle
their dispute. Those who fail to mediate without good reason,
or fail to give proper consideration to mediation early on in the
proceedings and on an ongoing basis, risk having adverse
costs orders made against them
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In the case study involving Zeus, Hercules and
Apollo, the parties:
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Do not want expensive litigation
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Want an award that is enforceable

Confidentiality
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Suggest arbitration
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Zeus did not legally hold shares and/or right of disposal
2. SRIEEFEIFQQ BYANIRF AL L
NO agreement to assign IP in QQ
= Apollo ZFEAU PR, ZRIRFRE
Apollo terminates SPA, claims damages
Hercules #2HiHi%f, #rApolic ZEHQQ,
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Hercules counters that Apollo misappropriated QQ, selling
products without license/permission

Iﬂﬁ il Issue 1:
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If there was no dispute resolution clause between Apollo/Zeus,
then which courls wouid the dispute be resolved in? China? US?
TR IR AR, TR R
Can litigate in Hong Kong courts if there is a dispute resolution
clause in the agreement specifying this?

L SR AN TR AT 1

éﬁ\‘éfﬁ PAER, AR AR

If there is a dispute resolution clause, arbifration is preferable
because of conf dentlahty f" inality, enforceability
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Can have arb:trat:on in the PRC, but if foreign party insists on a
more ‘neutral’ place, arbitration in Hong Kong is a good choice
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Procedural and evidentiary issues in Hong Kong arbitration
EHE Pleadings
- {1338 %1 Notice of Arbitration
PSR CBREMERTE. BH) Answer to the
Notice of Arbitration (including counterclaims, if any)
35k Statement of Claim
R Statement of Defence
W AIE S Witness statements
« FEC)EE Factual withess statements
- E5IFE Expert witness statements
iR IF7R Discovery
< LA URA P SR A2 BRI Typically more limited than in
litigation
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Enforcement of a Hong Kong arbitral award
I AAE R IR RIAGT (i, TEEEA )
Can enforce in Hong Kong (e.g. if there are assets in

Hong Kong)
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Can enforce abroad under the New York Convention
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Can enforce in mainland China under the Reciprocal
Arrangement
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The foreign party can apply to a higher level People’s Court for
enforcement if the original court did not decide on the
enforcement application within 6 months of receipt
T B T A S i R R Hh R
If the Chinese party wishes to challenge the Hong Kong arbitral
award:
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Can apply to set aside the award in the Hong Kong courts under
limited grounds
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Can object to the enforcement of the award in mainland China under
grounds set out in the Civil Procedural Law of the PRC

IH? Issue 2:
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IP infringement claim: where will the infringement
claim be brought? China/US/Hong Kong?
« FEEENF: Things to consider:
BROE AL Where the infringement occurred
HRFRGE MR Where the IP rights are registered
BN AT TE Where the infringer’s assets are
located
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WIS Relief for infringement of IP
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Pre-litigation relief: can apply for the preservation of
property prior to litigation
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If a party has been found to have infringed IP rights,
remedies of injunction and damages available under
PRC law

These are presentation slides only. The information within these slides does not
constitute definitive advice and should not be used as the basis for giving definitive
advice without checking the primary sources.

Allen & Overy means Allen & Overy LLP and/or its affiliated undertakings. The
term partner is used fo refer to a member of Allen & Overy LLP or an employee or
consultant with equivalent standing and qualifications or an individual with
equivalent status in one of Allen & Overy LLP's affiliated underiakings.
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