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1. Ways to resolve a dispute
g L Tk

- Litigation %12

- Arbitration {£3k
- Mediation/Conciliation & / F1f#

- Expert Determination 225

- Adjudication etc. 25l B #H




2. Why choose arbitration as the

preferred option FEEMPFFIILR
Arbitration versus Mediation/ Conciliation f&E N EL 1 f#

- Mediation/conciliation may not be successful. JEfEHLIFA I

- In the event that the parties are able to reach a settlement agreement, the
agreement itself is a valid contract but itself is a non-binding decision. Ef&
AR - B— AR EL - FHEHFARKATH

- In contract, the arbitral award rendered by an arbitral tribunal is a legally
binding and enforceable decision pertaining to the res judicata effect {3

BAR—H LR FIIT RIS



2. Why choose arbitration as the

preferred option {3V {EA

Arbitration versus Litigation fEXYTELVF IR

T;Fhlgje are 9 aspects that arbitration differs from court litigation including 955
=

1. Competence and special expertise of the decision maker L ERYE 1
Protection of privacy and confidentiality fr%&5

Enforceability of the arbitral award 174

Speed and finality ZRER12X 5

Neutral forum 9174

Procedures 8= 5E

Cost A JTH

Special powers 55RA ]

Representation L A

© 0N AEWDN



3.
0

Forum Shopping in the Seat
f Arbitration- The 2015 Survey

ZEFfPEH- 2015 QMUIFEESSR

2015

International Arbitration Survey by Queen Mary University of London

20154 EE S Queen Mary University BYE P8 EE

Prefer

red and Improved Seats& FH &Y 0 Byt

The 5 most preferred and widely used seats are London, Paris, HK, Singapore and Geneva, i.e.

HK ranks the 3" 5N PSR - B2 T IR KAKHNE

The primary factor driving the selection of a seat is its reputation and recognition E&F{hE S

BRERAE FAZHE

Preferences for certain seats are based on legal infrastructure, neutrality/impartiality of the

legal system, the arbitration law, track records of enforcing arbitration agreements and arbitral

awards HArRZE EREFIERELGIE » BRIk o FEERATRSREENL T

ﬁqg%n;éroved seat over the past 5 years is Singapore, followed by HK &5 fy{hEk it 2 gk »
LK

HKIAC is the 39 most preferred arbitral institution after ICC and LICA and is the most

improved institution ahead of SIAC, ICC, LCIA and ICDR/AAA &'E &V Ifa=2ICC » HRE

LICA » ZE=J-2HKIAC.



3. Forum Shopping In the Seat
of Arbitration #EEEfh iy

It may means “shopping around for a suitable jurisdiction and venue or
seat in which potentially more than one option legitimately exists, or
Indeed more than one has already been invoked or more than one has
already been exhausted”. Richard Kreindler’s article in “Arbitral Forum

Shipping”

In short, one party is seeking to gain certain legal advantages or
benefits out of forum shopping; or avoid certain legal
disadvantages; or simply to find a seat where one feels
comfortable/good/is familiar with.

RIS L > PP E i S AR L 2R D AR A i 1481
TG IR EO AR IRGEAY -



3. Forum Shopping In the Seat

of Arbitration #EEfh

Seat of arbitration is important because {fEHEYEEE 4

1.

2.

It |s the country where the award was made and the arbitration took place.
PR R Y P,
The seat is the iurldlcal seat of the arbitration, i.e. legal seat (not the

“physical” place) {fkit A AR HTHYHIAL

It provides the territorial link between the arbitration itself and the
arbitration law of the place i.e. to what extent are the courts’ involved in

the process X&ET %é%&ﬁmﬂﬁéﬁ%
It is the place for challeegjes or annulment process in relation to the

arbitration ‘BINEBkERBRERY AR TR

Enforcement stage, Art V(1)(a) and (d) of the NYC: an award may be
refused if the arbitration agreement is not valid under the law of the seat or
there is non- conforml%sof the law of the seat e.g. composmon arbitral

dures o SEH I R - 2 i T R PR
P e T A ! T



4. How the Seat Is determined
A E] A E AR T,

Seat of arbitration is usually determined by fh&iE

Certain BHEff
Explicit

1. Express agreement of the parties(by the arbitration clause or subsequent agreement with
no arbitration clause) XX 5 i

Not explicit
2. Fixed at the place where the arbitration institution is located FE{hEHFIEIHE T

Uncertain B

3. Determined by the arbitration institution F{hEANFIFE

4, Determined by the tribunal if the parties have submitted to certain rules FH{PEE L E

5. Last resort, the seat of arbitration is determined in accordance with the applicable law of

g&e place where one party seeks such determination. Hi 2R 5 £ R E AR B2 filgk
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Why

_egal significance and implications

LS BN AR S M

parties want to shop the seat, why they prefer one seat over another, which

areas they look into in shopping the seat and how they should do the shopping:- £
BesR PRI -

1.

The party initiates the arbitration has an interest in choosing the appropriate
regimes, rules and seat from the standpoint of jurisdiction (as a weak or
defective jurisdiction will undermine the continuation of the arbitration and the

enforceability of the award) Bt (PELBRITH— 776 LR DUTRIFHT

Forum shopping in arbitration is to obtain a home advantage, or at least the
perception of such an advantage, insofar as a particular seat (and its national
Ia_vxé] on arbitratior(mj)_ will give rils_e to tge Eelecti%n % %%%%5% %‘ §glrzgi{t%ato}r§
with a corresponding nationality or background. ; WRIETE o 7
BRI (RS ES)

By selecting a particular seat, the forum shopper influences which mandatory
principles of law may apply with respect to the procedure in the arbitration and

which local courts at the seat may play in its supervisory role. ZeiEffFIfEIR
BIE T I RN S AR | e =



5. Legal significance and implications
(P AT BT

4. A seat may be chosen out of an interest in being able to enforce it
locally in accordance with the local enforcement standards and

procedures. JRIRZ —BBEZHESBEARLTIT

5. The law of the seat normally dictates the legal standard for
annulment of any award. {fgkithHy AR TR P EERIA
b - HRIARENRFEEZNVERE

6. The seat may be chosen out of considerations of convenience, cost
and user-friendliness of a location and facilities. B AR G{E » ik4
B » x5 ER IR R R

7. Applicable municipal law may have an impact on the choice of

arbitral seat and procedures, e.g. certain JV disputes in China are
referred specifically to CIETAC for arbitration. it x4t LT §E =20

skt Hy et




5. Legal significance and implications

(PR AR B B2

Particular legal issues involving the choice or a particular

seat ZefhFH ] RES [{RHYARE R

1. The conflict of laws rules applied by the arbitral
tribunals H2g7%

2. The law applicable to certain issues of arbitration /|Mgl|
W

3. The involvement of the courts in the seat of arbitration
N =)

4. The recognition and enforcement of the arbitral award

AITHHE
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6. What to consider in choosing the seat when
drafting the arbitration clausei% £t 1) % &

When drafting the arbitration clause:- X4t B iEIFFIA B - NZE

1. Vréell aware of the legal significance of the seat of the arbitration {fEH AT SRV AR EEE
2. Locate the primary enforcing states where future award may be enforced, i.e. where the
assets of the other party are located fhEF I =T L 5 H T

3.  Compare the legal infrastructure of different seats in terms of procedures, assets
preservation, assets preservation, evidence taking, challenges, annulment procedures
and its track records of enforcing arbitration agreements and arbitral awards EEE&3E

® B PR - BEE RO TR AT
4. Consider the other factors such as neutrality, logistical convenience and costs. 37 »

T M R A
5. Designate a seat explicitly. BHiE H{fE

A GOOD SEAT CHOSEN AT THE BEGINNING MAKES A GOOD ENDING IN ARBITRATION

SFRVTTIR (HREE fRE) - S REMHIER (MR R ATHITHIER)
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7. The Chartered Institute of
Arbitrators and the EAB

ClArb is a leading professional membership organization representing the interests of
alternative dispute practitioners worldwide.

RS (CArb) B IR AR ZE S 3 BB B SN
ST Pk

With over 14,500 members located in more than 134 countries spreading in 6 continents, CIArb
supports the global promotion, facilitation and development of all forms of private dispute
resolution.

FE BRI 14,5003 A2 134EZORE T AR » MU TR FERI A FRRAIE S iR R 0Bk

As a not-for-profit, UK registered charity, CIArb works in the public interest through an
international network of 37 Branches and EAB is the largest overseas Branch outside UK.

TEFERFIA LR » EEDETRENN - REREDMRRREINI SN - B 370
EABHYEFm P25 9 2 s Al 2z TAE



7. The Chartered Institute of
Arbitrators and the EAB

As a professional Chartered Institute, CIArb offers a range of education and vocational
training courses and qualifications from introductory to advanced levels in the various
disciplines of dispute resolution, including arbitration, mediation and construction
adjudication.

EN— BN HFES - IR - WL RBHRREBE R NF
1)(%/5’%3’3%/\?%43’3N7§J = BFEMEL - ARERTETIER

Membership of CIArb (ACIArb, MCIArb, FCIArb, Chartered Arbitrator) is widely
recognized. It carries a worldwide reputation of knowledge, experience and excellence.
Besides, there are benefits of networking, attending seminars or trainings, receiving
journals and newsletters and also YMG activities

ClArb (ACIArb > MCIArb » FCIArb - R5VFE5T ) BRIRRE BERste ZIAT] » ERA
HFSEENEYANR - LI EBIEE - 1IN - BEWZEEIFA - SIHTERE
B > BRI A R YMGIEZ]



7. The Chartered Institute of
Arbitrators and the EAB

Who can become an arbitrator?i ®] Ak S R

1. Anyone can become an arbitrator. While many arbitrators are in the legal
profession, many are not and come from various professional and technical

bagground&ﬁﬁk%ﬂu}ﬂzjﬂ@ﬁzi » BRWSMEARZEREDL > HFZXREE
&l

2.  Arbitration is a secondary profession ffEEE—%

3.  The arbitrator has a judicial role in listening to the facts and evidence presented by
the parties, applying the relevant law and issuing a final award, hence training and
education is important (especially in the international context){h#k S FEITEIN 3L
HYSESERIESE T TE KSR B AARIEA - EIERE AR RAEI A &SRS
HILFIFBEREE (Kl EERFHE R T)

SO, WELCOME TO JOIN CIARB(EAB)

FrcHfn A ClArb (EAB)



