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吳小彤及其他人士 訴 入境事務處處長 

（高院民事上訴2000年第415, 416 及 417號）(2000年12月)


本
案的申請人是中國內地居民，來香港試圖確立和行使居留權，他們都沒有中國內地有關當局發出的出境許可証。入境事務處處長在1999年6月26日人大常委會釋法以後分別在大部份的代表申請人個案中發出遣返令和在其他一些個案裡作出申請人不可享有居留權的決定。處長也認定代表申請人不能因行政長官於1999年6月26日宣布的寬免政策而受惠。行政長官宣布政府容許1997年7月1日與1999年1月29日期間抵港並聲稱有居留權的人士，可以根據終審法院1999年1月份的判決來核實他們的身份。申請人要求原訟法庭撤銷和推翻處長發出的遣返令和作出的決定，並且宣布申請人不受釋法的影響而有權根據1999 年1月終審法院的判決來核實他們的身份而不需被遣離香港。原訟法庭裁定只有在兩種案件中，吳嘉玲一案、陳錦雅一案(1999年1月份判決)才能成為測試案件。第一，確定以吳嘉玲案和陳錦雅案為代表的指名訴訟。第二，在那些身份已被確定的申請人而曾與入境事務處處長或律政司達成某種特定的協議或曾對他們作出某種保証的案件。至於申請人提到以慣常做法和政府的聲明為依據會產生合理期望，原訟法庭不認為這是一個合理期望，申請人不能期望著或可能期望著將來不管發生了什麼事或法律有沒有改變，都會受惠於終審法院的兩項判決。原訟法庭裁定所有申請人都受釋法影響因而無權受惠於1999年1月終審法院的兩項判決。

…只有三類人士的居港權不受人大釋法影響…


本案上訴至上訴法庭，上訴法庭同意原訟法庭的判決，認為只有三類人士的案件不受人大常委會對《基本法》所作的解釋影響：

(1) 以終審法院的兩份判案書作結的例案中的實際當事人，可受惠於該兩宗例案中所宣告的有關法律。

(2) [image: image23.jpg]


入境事務處處長願意將另外兩類人士視為該兩宗例案的當事人。其一，有若干人士本身提起了訴訟，提出與吳嘉玲案相同的爭論點，但其案件遭暫緩處理，以待吳嘉玲案的最終判決。其二，有某些特定組別的人士獲入境事務處處長承諾，在吳嘉玲與陳錦雅兩案有最終判決前，不會被遣離香港。

(3) 在人大常委會對《基本法》作出解釋後，政府宣布願意再將額外一類人士視為可受惠於該兩宗例案中所宣告的有關法律之人士。此項公布乃載於一份新聞稿中，即其後所謂之"寬免政策"。本案涉及的其中一個問題，就是該項公布背後的政策適用於什麼人士。入境事務處處長聲稱，該政策只適用於在1997年7月1日(《基本法》生效之日)至1999年1 月29日(終審法院就該兩宗例案作出判決之日)期間提出香港居留權聲請的居留權聲請人，此類人士於提出聲請時身在香港，且其聲請是向入境事務處處長或入境事務處提出並記錄在案。

除上述三類人士外，內地居民的居留權聲請，必須按照人大常委會所宣告的有關法律來決定。
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上訴法庭並裁定，即使是在1997年7月10日(即制定將香港居留權資格與內地批准掛的有關條例的日期)或之前抵港的香港居留權聲請人，也同樣需要獲得內地批准才可以在香港定居。



Ng Siu Tung & Others v The Director of Immigration 

(CACV 415, 416 & 417/2000) (December 2000)

T
…only three categories of persons remain unaffected by the NPCSC’s Interpretation…

he applicants were Mainland residents who had come to Hong Kong and sought to establish and exercise the right of abode.  They did not have exit permits from the Mainland authorities. After the Standing Committee of the National People’s Congress issued the Interpretation on 26 June 1999, the Director of Immigration had in respect of most of the representative applicants issued removal orders and in other cases decided that the applicant was not entitled to the right of abode.  The Director had also decided that the representative applicants did not benefit from the Concession announced by the Chief Executive on 26 June 1999.  The Chief Executive announced that the Government would allow persons who arrived in Hong Kong between 1 July 1997 and 29 January 1999 and had claimed the right of abode to have their status verified in accordance with the judgments of the Court of Final Appeal of January 1999.  The Court of First Instance was asked to quash the removal orders and decisions and to declare that the applicants were unaffected by the Interpretation and entitled to have their status verified in accordance with the judgments of January 1999, and without being removed from Hong Kong.  The Court of First Instance found that Ng Ka Ling and Chan Kam Nga (the January 1999 judgments) were only test cases for other named actions for which Ng Ka Ling and Chan Kam Nga were expressed to be representative, or in respect of identified applicants who were the subject of specific agreements with or undertakings by the Director of Immigration or the Department of Justice. As for the applicants’ suggested legitimate expectation based on past practice and upon statements by the Government, the Court of First Instance was not persuaded that such expectation as was or might have been held that the applicants would benefit from the judgments regardless of any subsequent events or change in the law, was a legitimate expectation.  The Court of First Instance concluded therefore that the applicants were affected by the Interpretation and were not entitled to the benefit of the Court of Final Appeal judgments of January 1999.

This case was appealed to the Court of Appeal (“CA”).  The CA agreed with the judgment of the CFI and considered that there are only three categories of persons whose cases remain unaffected by the interpretation of the Basic Law by the NPCSC :

(a) The actual parties to the test cases which culminated in the two judgments in the CFA are entitled to benefit from the law as it was declared to be in the two test cases.


(b) The Director of Immigration has been prepared to treat two other categories of persons as parties to those two test cases.  First, there are those persons who had themselves brought cases raising the same issues as in the Ng Ka Ling case, but whose cases had been put on hold pending the final outcome of the Ng Ka Ling case.  Secondly, there are particular groups of persons who the Director of Immigration undertook not to remove from Hong Kong pending the final outcome of the Ng Ka Ling and Chan Kam Nga cases.


(c) Following the issue of the NPCSC’s interpretation of the Basic Law, the Government announced that it was prepared to treat one more category of persons as entitled to benefit from the law as it had been declared to be in the two test cases.  This announcement was contained in a press statement which came to be known as the Concession.  One of the questions in the present case has been to which persons the policy underlying that announcement covers.  The Director of Immigration argued that it covered only right of abode claimants who claimed the right of abode in Hong Kong between 1　July 1997 (when the Basic Law took effect) and 29 January 1999 (the date of the judgments of the CFA in the two test cases), who were in Hong Kong on the date when that claim was made, whose claim was made to the Director of Immigration or the Immigration Department, and for whose claim a record exists.

Apart from these three categories of persons, the right of abode claims of Mainland residents have to be decided in accordance with what the NPCSC has declared the law to be.


The CA also ruled that even those right of abode claimants who arrived in Hong Kong on or before 10 July 1997 (ie the date of the enactment of the Ordinance which linked the eligibility for the right of abode in Hong Kong with Mainland approval) need Mainland approval before they can settle in Hong Kong.
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律政司司長及其他人 訴 陳華、謝群生及其他人
（終院民事上訴2000年第11 及 13號）(2000年12月) 
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本
終審法院案件乃由政府及一新界原居民提出，以挑戰上訴法院裁定兩條新界原有鄉村，即布袋澳村及石湖塘村，於1999年就選舉村代表作出的選舉安排因抵觸《基本法》、《香港人權法案條例》（第383章）及《性別歧視條例》（第480章）而無效的判決。


於上述選舉中，本上訴首兩位答辯人陳華與謝群生先生均基於兩人並非原居村民而分別被拒投票及被拒參選。陳先生與謝先生透過司法覆核程序質疑上述選舉安排的法律效力。原訟法庭及上訴法庭均判兩人勝訴。


終院上訴的爭論點主要是：
(甲)
本案是否涉及《香港人權法案條例》；倘本案涉及該條例，則有關的選舉安排是否與該條例有抵觸。
(乙)
有關布袋澳村的選舉安排是否與《性別歧視條例》有抵觸。
(丙)
《基本法》第40條是否保護了原居村民在村代表選舉中的投票權及參選權，而把其他人士排除於該等權利之外。
《香港人權法案條例》

終院裁定本案涉及《香港人權法案條例》。按《基本法》第39條，《公民權利和政治權利國際公約》適用於香港的有關規定繼續生效，通過特區法律予以實施。《香港人權法案條例》將上述公約中適用於香港的規定收納入香港法律。由於《香港人權法案條例》只約束政府、公共主管當局及代表此兩者其中一方行事的任何人，故此，若要引用該條例，勢必涉及上述三方的其中一方。根據《鄉議局條例》（第1097章）第3(3)(a)條，任何獲選為代表某鄉村的人，須經民政事務局局長批准方可成為村代表。局長作為政府的一份子，受《香港人權法案條例》所約束。


本上訴與《香港人權法案》第21(a)條有關，該條文保障每一位永久性居民有直接或經由自由選擇之代表參與政事的權利及機會而不受歧視和無理限制。關鍵爭論點是：
(甲) 
村代表是否有參與政事；及
(乙) 
參與的權利及機會是否受到無
    
理限制。

就第一項爭論點而言，鑑於村代表於鄉村的層面及於鄉事委員會、區議會、鄉議局及立法會等鄉村層面以外所扮演的角色，村代表應被視為如《香港人權法案》第21(a)條所指般參與政事。

就第二項爭論點而言，陳先生和謝先生均由於本身並非原居人士，而分別被拒投票及參選。終院認為，村代表代表整個鄉村，更於鄉村層面外擔當了一個角色，故此以非原居人士為由而施加限制，並不可視為合理的限制。因此，有關的選舉安排抵觸《香港人權法案》第21(a)條。

《性別歧視條例》

根據布袋澳村有關選舉安排，非原居女性與原居村民結婚後可享有投票權，但與原居村民結婚的非原居男性不能參與投票。

終院裁定上述安排構成非法的性別歧視，違反了《性別歧視條例》第35（3）條。因為(娶了原居村民的)非原居男性，若非因為其性別，便會獲得(嫁給原居村民的)非原居女性所得到的同等待遇，即享有投票權。
《基本法》第40條

本案所關注的問題是，第40條所指的原居民合法傳統權益是否可在必然隱含的原則下，派生出原居民所辯稱擁有的政治權利（即原居村民在村代表選舉中，可享有投票及參選的政治權利，而其他人士則沒有該等權利）。由於第40條已提供憲法保護，因此，終院認為再要從第40條所指的權益派生出這些政治權利，以確保第40條的權益獲得充分保護，便缺乏理據。
判令

終院判第一及第二答辯人勝訴，並作出下列宣告及撤銷下級法院頒發的所有判令：

"民政事務局局長不得認可在1999年選舉安排下獲選為布袋澳村[及石湖塘村]村代表的人士，理由是該等安排與《香港人權法案》第21(a)條及/或《性別歧視條例》第35(3)條有抵觸。"

終院指明，本判案書所關注的及唯一關注的，是案中兩村就選舉村代表一職時各自作出的選舉安排。
Secretary for Justice & Others v Chan Wah, Tse Kwan Sang & Others

(FACV No.11 & 13 of 2000) (December 2000)

T

his is a CFA case brought by the Government and an indigenous villager of the New Territories challenging a CA decision which ruled that the electoral arrangements in 1999 for the positions of village representative (“VR”) of two established New Territories villages, namely Po Toi O Village and Shek Wu Tong Village,  were invalid on the ground that they were inconsistent with the Basic Law, the Hong Kong Bill of Rights Ordinance, Cap.383 (“BORO”) and the Sex Discrimination Ordinance, Cap.480 (“SDO”).


In the said elections, the first two respondents of this appeal, Mr Chan Wah and Mr Tse Kwan Sang, were respectively excluded as a voter and from standing as a candidate on the ground that they are not indigenous villagers.  Mr Chan and Mr Tse challenged the validity of these electoral arrangements by judicial review proceedings.  Both the CFI and the CA ruled in their favour.

The main issues before the CFA are:-
(a) whether the BORO is engaged and if so whether the electoral arrangements in question are inconsistent with it;

(b) whether the electoral arrangements for Po Toi O Village are inconsistent with the SDO; and

(c) whether BL 40 protects any right of indigenous villagers to vote and to stand as a candidate in elections for VR to the exclusion of others.

BORO

The CFA ruled that the BORO is engaged.  By virtue of BL 39, the provisions of the International Covenant on Civil and Political Rights (“ICCPR”) as applied to Hong Kong shall remain in force and shall be implemented through the laws of the HKSAR.  The BORO incorporates into the law of Hong Kong the provisions of the ICCPR as applied to Hong Kong. In order to engage the BORO, the Government, a public authority or a person acting on behalf of either of them must be involved since the BORO only binds them. Under section 3(3)(a) of the Heung Yee Kuk Ordinance, Cap.1097, approval by the Secretary for Home Affairs (“SHA”) is essential before a person elected to represent a village can become a VR.  SHA, as part of the Government, is bound by the BORO.

The present case is concerned with Article 21(a) of the BORO which guarantees the right and opportunity of every permanent resident to take part in the conduct of public affairs directly or through freely chosen representatives without discrimination and unreasonable restrictions.  The crucial issues in this respect are:

a. whether the VR is engaged in the conduct of public affairs; and
b. whether there are unreasonable restrictions on the right and opportunity to take part.


For the first issue, having regard to the functions of the VR at the village level, and beyond the village level in the Rural Committees, District Councils, Heung Yee Kuk and the Legislative Council, the VR should be regarded as engaged in the conduct of public affairs within Article 21(a) of the BORO.

For the second issue, Mr Chan and Mr Tse have respectively been excluded in the VR elections from voting and from standing as a candidate on the ground that they are not indigenous.  The CFA held that the restrictions cannot be considered as reasonable since the VR represents the village as a whole and further has a role to play beyond the village level.  Accordingly, the electoral arrangements in question are inconsistent with Article 21(a) of the BORO.

SDO

Under the electoral arrangements of Po Toi O Village, non-indigenous women married to indigenous villagers had the right to vote.  But non-indigenous men married to indigenous villagers were excluded from voting.


The CFA found that such arrangements constitute unlawful sex discrimination in contravention of section 35(5) of the SDO.  This is because but for his sex, the non-indigenous man (married to an indigenous villager) would have received the same treatment, that is the right to vote, as the non-indigenous woman (married to an indigenous villager).

BL 40

The question here is whether one could derive, by necessary implication, the political rights contended for (ie to vote and to stand as candidates in elections for VR to the exclusion of others) from the lawful traditional rights and interests of the inhabitants within BL 40.  With the constitutional protection in BL 40, the CFA found that there is no justification for deriving the said political rights from the rights and interests within BL 40 to ensure adequate protection.

Relief granted


The CFA ruled in favour of the 1st and 2nd respondents in this appeal and made the following declarations and set aside all reliefs granted by the lower courts :-

“the [SHA] would be bound not to approve any person elected as [VR] of Po Toi O Village [and Shek Wu Tong Village] under the 1999 electoral arrangements therefor on the grounds that such arrangements are inconsistent with Article 21(a) of the [BORO] and/or with section 35(3) of the [SDO]”

The CFA specifically states that the judgment is concerned and only concerned with the electoral arrangements in question for the position of VR in the two villages concerned.
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陳樹英 訴 香港特別行政區行政長官
（高院行政申訴1999年第151號）（2001年2月）

香
港特別行政區政府於2000年1月根據《提供市政服務（重組）條例》（第552章）（下稱《重組條例》），從臨時市政局及臨時區域市政局接掌屬區域或地區性質的多種行政和管理職責。在廢除兩個臨時市政局的同時，特區政府根據《區議會條例》（第547章）設立18個區議會。這些區議會純屬諮詢性質的組織，不具立法、行政或管理權力。申請人質疑香港的市政服務在這個“新架構”下運作，是否符合《基本法》，所持理由是《重組條例》違反了－
(1) 透過《基本法》第39條在香港實施的《公民權利和政治權利國際公約》（“《公約》”）第25（a）條；及

(2) 《基本法》第97條。

《公約》第25（a）條透過《香港人權法案》第21（a）條納入香港的法律之中。該條文規定香港永久性居民應有權利，直接或經由自由選擇的代表參與政事。申請人指稱除非香港永久性居民獲賦予權利，在區域或地區層面行使行政及/或管理權力，否則便不符合《公約》第25（a）條的規定。
法庭裁定案中的問題必須以《基本法》確立的新憲政架構來考慮。《公約》旨在訂立持久的基本原則，不受政府、法律或制度的變更所影響，因此第25（a）條並無具體列明該在哪一層面參與政務或以何種方式參政才算體現有關原則。法庭不該理會香港與其他司法管轄區在體現第25（a）條原則做法上的分別，更不該把舊的市政局的運作模式與新架構作比較。

法庭同意第25（a）條所述的“參與政事”含義廣泛。第25（a）條賦予的權利不僅是參與享有行政、立法和管理權力的機構，還包括不具上述權力，但透過公開辯論、諮詢和發表意見，可對政事產生真正影響的機構。“政事”包括所有有關公共政策的制定和執行事宜，涉及國家、地區以至地方的公共事務，包括市政事務。然而，這並不表示當局必須在各個層面設立機關處理這些事務。每個司法管轄區須透過憲法和法律，因應社會不斷變遷的情況，採用最能切合社會需要，同時又符合第25（a）條規定的模式。
有關申請人根據《基本法》第97及98條提出的爭議，法庭認為第97條的規定屬非強制性規定，該條文意思是容許成立區域組織，但並沒有訂明憲法上的責任規定必須成立這些區域組織。政府及立法機關如果真的決定成立區域組織，則可把這些組織作為區域管理和有關事務的諮詢機構，或作為負責提供地區服務的組織。第97條沒有規定當局必須設立具有行政和管理權力的區域組織，再者，籌備委員會於1997年2月1日作出的決定，也不是試圖解釋第97及98條的條文，而只是向第一屆行政長官提出過渡安排的建議。提出建議時，他們假定類似的市政局也許會取代恢復行使主權前的市政局。

基於上述原因，法庭信納隨《重組條例》和《區議會條例》頒布而設立的憲制安排符合第25（a）條及符合《基本法》第97條的規定，因此駁回這宗司法覆核申請。
Chan Shu Ying v The Chief Executive of the HKSAR

(HCAL 151/1999) ( February 2001)

I

n January 2000, by virtue of the Provision of Municipal Services (Reorganization) Ordinance, Cap.552 (“the Reorganization Ordinance”), the HKSAR Government assumed executive and administrative responsibility for various functions of a regional or local nature which were taken over from the Provisional Urban Council and the Provisional Regional Council.  At the time of abolition, 18 District Councils were created in terms of the District Councils Ordinance, Cap.547, which were purely advisory and exercised no legislative, executive or administrative powers.  The Applicant challenged the constitutionality of this “new framework” for the conduct of municipal affairs in Hong Kong on the ground that the Reorganization Ordinance is inconsistent with : 

(a) Article 25(a) of the International Covenant on Civil and Political Rights (“ICCPR”) as applied to Hong Kong by BL 39; and

(b) BL 97.

Article 25(a) of the ICCPR as incorporated into Hong Kong law through Article 21(a) of the Hong Kong Bill of Rights prescribes, inter alia, that every permanent resident shall have the right to take part in the conduct of public affairs, directly or through freely chosen representatives.   The Applicant contends that unless Hong Kong permanent residents are given the right to exercise executive and/or administrative power at a regional or local level there will be no compliance with Article 25(a) of the ICCPR.

The Court has found that the matters in issue must be judged only in the context of the new constitutional order dictated by the Basic Law.  What the ICCPR seeks to express are fundamental principles which will endure despite changes in government, laws or institutions and this is one of the reasons why Article 25(a) does not attempt to direct at what level there should be compliance or its modalities of compliance.  The Court should not be concerned with comparing the modalities of compliance of Article 25(a) in other jurisdictions with those in Hong Kong nor with the workings of the old councils with the new set-up.

The Court accepts that a broad concept is embodied in the words “to take part in the conduct of public affairs” of Article 25(a).  The right conferred by Article 25(a) includes in that right not only participation in institutions which have legislative, executive or administrative powers but participation also in institutions which, while not possessed of those powers,  do have the power by way of open debate, consultation and advice to have real influence on public affairs.  “Public affairs” cover all aspects of the formulation of public policies and their administration from the national to the regional to the local, including municipal affairs.  However, this does not imply that there must exist a body at all levels through which the conduct of such affairs will take place.  It is for each jurisdiction, through its constitution and laws, to decide the modalities best suited to meet the changing conditions of its own society which at the same time comply with Article 25(a). 

Regarding the Applicant’s contentions under BL 97 and 98, the Court considers that BL 97 is permissive in the sense that it permits the establishment of district organizations but does not create a constitutional obligation to establish them.  If Government and the Legislature do decide to establish district organizations, they may do so either to act as consultative bodies on matters of district administration and related affairs or to be responsible for providing local services. No obligation exists under BL 97 to create district organizations which possess executive or administrative powers.  Moreover, the decision of the Preparatory Committee made on 1 February 1997 was not an attempt to be interpretive of BL 97 and 98.  It does no more than make recommendations to the first Chief Executive on transitional arrangements, assuming perhaps that similar councils would replace those existing before the resumption of sovereignty.

For the reasons given above, the Court is satisfied that the constitutional arrangement put into place with the promulgation of the Reorganization Ordinance and the District Councils Ordinance does comply with Article 25(a) and not inconsistent with BL 97.  Accordingly, the application for judicial review must be dismissed.
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差餉物業估價署署長 訴 Agrila Limited及其他58家公司
(終院民事上訴2000年第1及2號)(綜合)(2001年3月)

這
兩宗綜合上訴分別由差餉物業估價署署長(“署長”)及Agrila Limited聯同其他58家公司(“答辯人”)提出。答辯人是多幅空地的擁有人/佔用人。有關土地在1997年6月30日前取得，主要分三類：(1)發展用地﹔(2)重新發展用地﹔以及(3)農地。根據《差餉條例》(第116章)，答辯人在1997年6月前就該些土地應課的差餉租值是零或象徵性質。雖然根據《差餉條例》該些土地無須繳交差餉，但署長根據《地租(評估及徵收)條例》(第515章)(“《地租條例》”)評估有關土地的地租時，則根據該些土地理論上的應課差餉租值。署長又以一般所指的承建商基準評估發展用地的應課差餉租值，並根據已拆卸樓宇的最後確定的應課差餉租值總和，評估重新發展用地的應課差餉租值。《基本法》第121條規定“……需每年繳納相當於當日該土地應課差餉租值百分之三的租金。此後，隨應課差餉租值的改變而調整租金。”答辯人辯稱，根據《基本法》第121條為徵收地租而評估的應課差餉租值，應等同於為徵收差餉而評估的應課差餉租值。因此，兩者的評估基準應該相同，而《差餉條例》和有關差餉的普通法原則也應該適用於為徵收地租而評估的應課差餉租值。答辯人沒有就適用於農地的評估方法提出爭議，但他們辯稱根本不應該為徵收地租而評估農地的應課差餉租值，因為這些土地獲豁免評估差餉。土地審裁處認為，政府可以按照《差餉條例》所訂原則和普通法原則評估發展用地的地租，而無須理會土地是否被佔用而應課差餉。不過，審裁處沒有裁定承建商基準是確定應課差餉租值的唯一基準。《地租條例》中有關發展用地的條文沒有違反《基本法》第121條。至於重新發展用地，根據《地租條例》而訂定的規例，其中的若干條文規定以“最後確定的應課差餉租值”作為徵收地租的評估基準的部份，違反《基本法》第121條，根據《基本法》第11條判定無效。評定應課差餉租值，應該以現時的價值，而不是過去的價值為準，這項原則十分重要，除非有明確意圖不採用此原則，否則不可取代。《基本法》第121條旨在消除疑慮，表明政府在回歸後所徵收的地租款額。雖然條文規定應課差餉租值會隨情況改變而調整，但這些改變不能包括摒棄評估原則，因為有關改變不是由經濟轉變或其他轉變推動產生，也不是《基本法》公布時無法預見的。農地沒有獲豁免評估地租。


上訴法庭經聆訊後裁定，《基本法》第121條中“應課差餉租值”的含意，不僅限於該詞在《差餉條例》中的意義。《基本法》以“應課差餉租值”作為計算百分之三租金的基準，是有意也確實是採取了因應個別物業單位而作出彈性處理手法，並容許隨情況轉變而作出修訂。因此，《基本法》第121條明文規定該百分之三的租金“此後隨應課差餉租值的改變而調整”。從其目的來看，《基本法》把“應課差餉租值”視為經過法律認許方式而作出評估所得出的彈性和可調整結果。但是，由於《地租條例》並無明文規定以《差餉條例》以外的依據作出評估，因此評估應該根據《差餉條例》的規定作出。
本案上訴至終審法院，終審法院駁回答辯人有關《基本法》問題的上訴。法院裁定，縱觀香港與土地契約有關的立法歷史和《聯合聲明》附件三的內容，“應課差餉租值”這概念可理解為兩個意思：一個表示地租租值，另一個是為計算差餉用的價值。有關的歷史也顯示，雖然用以計算地租的那個概念採用了評估差餉所用的應課差餉租值，前者並非單與後者有關，倘若計算差餉的應課差餉租值不存在，仍可以應課差餉租值計算地租，而當適用“最後確定的應課差餉租值”公式來計算地租時，則無須理會計算差餉的應課差餉租值。有鑑於此，終審法院裁定：《基本法》第121條不能解釋為指《差餉條例》所界定的既定而狹窄的應課差餉租值。該條文應該理解為起碼引伸至作為計算地租的應課差餉租值的方法。歷史證據有助證明《地租條例》及所屬規例目的在於也實際上令《基本法》的有關條文生效，而《基本法》本身則應該參照《聯合聲明》來理解。
終審法院不接受答辯人的申述，把《差餉條例》第7和7A條連同其他差餉法例的普通法原則，納入《基本法》內，因為除非文意非常清晰，這樣並非恰當解釋憲制性文件的方法；這樣的解釋方法會流於僵硬，並會剝奪立法機關對這類可能需要不時修訂的事宜的酌情權。

因此，《地租條例》及所屬規例的有關條文與《基本法》兩者並無牴觸或矛盾。
Commissioner of Rating and Valuation v Agrila Limited & 58 Others 
(FACV Nos.1 & 2 of 2000) (Consolidated) (March 2001)

T

hese two consolidated appeals were respectively brought by the Commissioner of Rating and Valuation (“the Commissioner”) and Agrila Limited and 58 companies (“the respondents”).  The respondents were owners/occupiers of various pieces of vacant land acquired before 30 June 1997 which were divided into three major categories: (1) development sites; (2) redevelopment sites; and (3) agricultural land. Under the Rating Ordinance (Cap.116), all these pieces of land had either a nil or nominal rateable value, which were the rates paid by the respondents before June 1997.  The Commissioner assessed a notional rateable value for the purpose of assessing Government rent under the Government Rent (Assessment and Collection) Ordinance (Cap.515) (“Government Rent Ordinance”), notwithstanding that there was no rates payable under the Rating Ordinance.  In respect of development sites, the Commissioner assessed the rateable values on what was commonly known as contractor’s basis and in respect of re-development sites, by adopting the aggregate of the last ascertained rateable values (“LARV”) of those demolished buildings. The respondents contended that the rateable value for rent purpose and for rates purpose should be the same under BL 121 which provides that “… an annual rent equivalent to 3 per cent of the rateable value of the property at that date, adjusted in step with any changes in the rateable value thereafter, shall be charged.”  Therefore, the basis for assessment should also be the same and it followed that the Rating Ordinance and the common law principles in rating law applied to the assessment of the rateable value for Government rent purpose. As to the agricultural land the respondents did not dispute the method of assessment, but contended that they should not be assessed at all for Government rent as they were exempted from assessment for rates purpose.  The Lands Tribunal was of the view that development sites were assessable to rent on the basis of valuation according to the principles under the Rating Ordinance and the common law principles with the exception that it would be irrelevant whether there was rateable occupation.  However, the Tribunal would not determine at this stage that the contractor’s test was the only test for ascertaining rateable value.  The relevant provisions in the Government Rent Ordinance for development sites did not infringe BL 121. For redevelopment sites, the relevant sections in the regulation made under the Government Rent Ordinance contravened BL 121 and were rendered void by BL 11 to the extent that they adopted the basis of LARV to assess the rateable value for Government rent purpose. The principles of valuing the rateable value as it presently stood and not as it once was was so important that it could not be displaced unless the intention was clear.  BL 121 was intended to allay uncertainty as to what levels of rent the Government would charge after the change of sovereignty.  Although it specified that rateable values would be adjusted in step with any changes, such changes could not have included displacing the principle of assessment, which was not prompted by any changes, economic or otherwise, that could not have been foreseen at the time the Basic Law was promulgated.  For agricultural land, it was not exempted from assessment of Government rent.

The appeal was heard before the Court of Appeal which held that BL 121 did not confine the meaning of “rateable value” to the meaning contained in the Rating Ordinance. By adopting rateable value as the base figure upon which 3% was to be calculated, the Basic Law was consciously adopting a concept which applied, and was intended to apply, with flexibility from tenement to tenement and with a capacity for adjustment to match changing conditions. Thus BL 121 itself expressly stated that such 3% rent was to be “adjusted in step with any changes in the rateable value thereafter”. Approached purposively, the Basic Law regarded “rateable value” as the flexible and adjustable product of a process of assessment applying a legally sanctioned methodology. However, as there was no specific provision in the Government Rent Ordinance empowering assessment other than on the basis of Rating Ordinance, the assessment should be made by reference to the Rating Ordinance. 
The case was heard before the Court of Final Appeal.  The CFA dismissed the respondents’ appeal on the Basic Law issues.  The Court found that the Hong Kong history of legislation relating to leases and Annex III to the Joint Declaration showed that the concept of “rateable value” was understood in two senses, one signifying a value for rent purpose, the other a value for rating purpose.  The history also showed that, although the concept employed for rent purposes made use of the rateable value assessed for rating purposes, the former was not exclusively tied to the latter.  Rateable value for rent purposes was ascertained where no rateable value existed for rating purposes and, where the LARV formula was applicable, the rateable value for rating purposes was disregarded.  In these circumstances, the Court held that BL 121 could not be construed as if it referred to rateable value in the fixed and limited sense provided for in the Rating Ordinance.  The expression must be understood as extending at least to the ways in which rateable value had been employed for Government rent purposes.  The history assisted in demonstrating that the Government Rent Ordinance and its regulations were intended to and did give effect to the relevant provisions of the Basic Law which was itself to be interpreted in the light of the Joint Declaration.

The Court also rejected the respondents’ submission seeking to incorporate in the Basic Law sections 7 and 7A of the Rating Ordinance along with the common law principles in rating law.  That was not an acceptable approach to a constitutional instrument to interpret it in such a rigid fashion leaving the legislature with no discretion in relation to a matter which, in its very nature, might require legislative change from time to time, unless the constitutional language was compelling.

There was, accordingly, no inconsistency or conflict between the relevant provisions of the Government Rent Ordinance, its regulations and the Basic Law.
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《基本法》第75條 訂明，立法會議事規則由立法會自行制定。根據立法會《議事規則》第51(3)及(4)條—
“51(3) 立法會主席如認為任何由立法會議員個別或聯名提出的法案涉及公共開支或政治體制或政府運作，該法案即不得提出。”
“51(4) 立法會主席如認為某法案涉及政府政策，則就[提交該法案的]預告須附有由行政長官對該法案的書面同意。”

立法會主席在根據《議事規則》第51條就議員草案作出決定前，通常會先諮詢與該法案有關的決策局的意見，並會請提出法案的議員就政府的立場作出回應。香港自回歸以來，立法會主席曾根據《議事規則》就約10條由議員提出的法案作出決定，並就若干重要字眼該如何詮釋表達了意見。


有關“涉及”一詞的含義，立法會主席認為“如該法案的執行不會對第51(3)及(4)條內所訂明的任何一個範圍帶來實質影響，則不會被視為“涉及”。” 因此，倘若在執行一項議員提出的法案時(如獲通過)，會對公共開支、政治體制或政府運作帶來實質影響的話，法案根本不可被提出。但若果執行議員法案時只會對政府政策帶來實質影響，便須向行政長官取得書面同意，才可提出。


至於“涉及公共開支”一詞，立法會主席表示該詞的涵蓋範圍較1997年前的《立法局會議常規》中的“由公帑負擔的效力”測試為廣。倘若一項法案的執行是會導致公共開支有所增減，而所增減的公共開支款額為數可觀，而亦大至不可忽視的，則該項法案便會是涉及公共開支。立法會主席曾在處理一項議員法案時表示：每年開支增加995萬元，為數可觀，而其程度是她不能忽視的。最近她處理“公平競爭條例草案”時表達了她的看法，她認為假若執行法案時只會對公帑造成輕微的持續負擔，該法案便不被視為涉及公共開支。為協助主席處理這問題，有關決策局應該盡可能提供開支預算數字。


至於“政府運作”一詞，主席曾解釋“政府”一詞指行政機關。一項法案如“對行政機關的架構或程序構成明顯影響，而該影響又不是暫時性質的”，法案便會被視作涉及“政府運作”。迄今並無議員提出的法案曾被主席認為是涉及“政府運作”。


立法會主席審議的議員法案大部分都涉及“政府政策”。主席認為“政府政策”指下列各項—
1. “政府政策”是由行政長官或行政長官會同行政會議根據《基本法》第四十八條(四)項及第五十六條決定的該等政策；

2. 在執行《基本法》前由前總督或前總督會同行政局決定而仍然生效的政策；

3. 由獲授權的政府官員所決定的政策及指定的政府官員在立法會或立法會的委員會所公布的政策；

4. 透過法例所反映的政策屬“政府政策”；

5. 制訂中的政策不是“政府政策”；以及

6. 議員根據立法會《議事規則》第51(2)條，在提交法案給法律草擬專員要求簽發證明書之前已經決定的政策，才被視為“政府政策”。

為協助主席決定某項法案是否涉及“政府政策”，有關決策局應該提交《立法會會議過程正式紀錄》、立法會文件或其他相關文件等，證明在議員按照立法會《議事規則》向法律草擬專員提交法案，要求簽發證明書之前，有關政策已經屬政府政策。


自回歸以來，主席只決定有一項法案涉及“政治體制”。《1997年立法會(修訂)條例草案》建議更改立法會選舉中社會福利界功能界別的組成方式。主席認為沒有理據論定立法會的產生辦法不涉及政治體制，而立法會的產生辦法包括多項規定，其中訂明了立法會的組成方式，以及選民和候選人的資格。


立法會主席明確指出：她就上述字眼提出的意見只可視作“指引”，因此，有關決策局應該盡可能提交最切合法案需要的意見書，協助立法會主席就立法會《議事規則》第51(3)及(4)條訂明的事項作出決定。此外，決策局擬備意見書時，必需明白到就某一法案提交的意見，不僅關乎該條法案，還會影響政府就其他法案擬備意見書時的取向。律政司基本法組會在這方面向有關決策局提供協助(如有需要，律政司的法律顧問(立法事務)及行政署長亦會提供意見)。




BL 75 stipulates that the rules of procedure of the

Legislative Council shall be made by the Council on its own.  According to Rule 51(3) and (4) of LegCo Rules of Procedure -
“51(3) Members may not either individually or jointly introduce a bill which, in the opinion of the President, relates to public expenditure or political structure or the operation of the Government.

51(4) In the case of a bill which, in the opinion of the President, relates to Government policies, the notice [of presentation of bills] shall be accompanied by the written consent of the Chief Executive in respect of the bill.”

Before making a decision under Rule 51 of the Rules of Procedure in relation to a member’s bill, it is the practice of the LegCo President to seek the views of the relevant policy bureau on the bill and invite the response of the member promoting the bill to the government’s views.  Since the Reunification, the LegCo President has decided on about 10 members’ bills and has expressed views on the interpretation of a number of key terms.  


On the meaning of  “relates to”, the LegCo President has taken the view that “in order for a bill not to be caught by Rule 51(3) and (4), the implementation of the bill must not have substantive effect on one or more than one of the areas prescribed in this Rule”.  Hence, if the implementation of a member’s bill (if enacted) would have substantive effect on public expenditure, political structure or operation of the government, the bill may not be introduced at all.  If the implementation of a bill would only have substantive effect on government policies, then CE’s written consent will be required for its introduction.  


In respect of the term “public expenditure”, the LegCo President has opined that it is wider in scope than the previous “charging effect” test under the pre-97 LegCo Standing Order.  A bill will relate to public expenditure if the implementation of the bill has the effect of either increasing or reducing public expenditure and the amount so increased or reduced is substantial and is such that it must not be ignored.  The LegCo President has in one case decided that an increase of $9.95 million per annum is such a substantial amount that she must not ignore.  In her recent decision on the Fair Competition Bill, the President has added that a bill would not relate to public expenditure if its implementation would only represent a minimal continuing demand on the public purse.  In order to assist the President in deciding this issue, the bureau concerned should include estimates of expenditure as far as possible.
As regards the term “operation of the Government”, the President has interpreted the word “Government” to mean the executive authorities.  A bill will be regarded as relating to the “operation of the Government” if “the implementation of the bill would have obvious effect on the structure or procedure of the executive authorities and that the effect would not be of a temporary nature”.  So far none of the member’s bill has been considered by the LegCo President as relating to the “operation of the Government”.


Most of the members’ bills considered by the LegCo President relate to “Government policies”.  In her view, the term “Government policies” includes the following:

a) “Government policies” are those that have been decided by the CE or CE in Council under BL 48(4) and BL 56;




b) policies decided by former Governors or Governors in Council prior to the implementation of the Basic Law which are still in force;

c) policies decided by authorized public officers and policies promulgated by designated public officers in LegCo or its committees;

d) policies reflected in legislation are “Government policies”;

e) policies which are being formulated are not “Government policies”;

f) a “Government policy” would only be regarded as being in existence if it was decided on before the day on which the member submits his bill to the Law Draftsman for the issue of a certificate under Rule 51(2) of the LegCo Rules of Procedure.


To assist the President in deciding whether a bill relates to “Government policies”, the bureau concerned should produce evidence such as the Official Record of Proceedings of the Meetings of the Legislative Council, LegCo papers or other relevant documents to show that the policy in question has been in existence before the bill is submitted to the Law Draftsman for the issue of a certificate under the LegCo Rules of Procedure.


Since the Reunification only one bill has been considered by the LegCo President as relating to “political structure”.  The Legislative Council (Amendment) Bill 1997 has proposed a change to the composition of the Social Welfare Functional Constituency for election to LegCo.  The President has decided that there is no basis for concluding that the method for forming LegCo is not related to the political structure, and that such method includes, among others, prescribing the composition of LegCo and providing for the eligibility of electors and of candidates standing for election to the Council.

The LegCo President has made it clear that her views on the above terms should be taken as “guidelines” only.  As such, it is important that the bureau concerned should put forward the best possible submissions in order to assist the LegCo President in deciding on the matter under Rule 51(3) and (4) of the LegCo Rules of Procedure.  In formulating submissions, it is necessary to appreciate that the submission on a particular bill will not only affect the bill in question, but it will also have implications on the approach of the Administration’s submissions on other bills. In this regard, the bureau concerned will be assisted by the Basic Law Unit of the Department of Justice (with input, where appropriate, from Legal Adviser (Legislative Affairs) of the Department of Justice and the Director of Administration).  
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《基本法》相關條文

第七十四條
香港特別行政區立法會議員根據本法規定並依照法定程序提出法律草案，凡不涉及公共開支或政治體制或政府運作者，可由立法會議員個別或聯名提出。凡涉及政府政策者，在提出前必須得到行政長官的書面同意。
Related article in the Basic Law

Article 74

Members of the Legislative Council of the Hong Kong Special Administrative Region may introduce bills in accordance with the provisions of this Law and legal procedures.  Bills which do not relate to public expenditure or political structure or the operation of the government may be introduced individually or jointly by members of the Council.  The written consent of the Chief Executive shall be required before bills relating to government polices are introduced.
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立法會主席根據《香港特別行政區立法會議事規則》第51(3)及(4)條就議員草案於本年2月作出下列3項決定。

· 《公平競爭條例草案》

第1項決定於2001年2月12日作出，是由李華明議員及單仲偕議員所提交的《公平競爭條例草案》。條例草案旨在將競爭者之間的反競爭行為定為違法行為。它賦權個人可對那些以違法的反競爭行為引致他們蒙受損害的業務提出民事訴訟，並賦權政府酌情決定是否對該等業務提出訴訟，更規定行政長官會同行政會議可設立一個獨立委員會負責如調查關於遭禁止的行為的投訴及監察本條例的實施情況等。

考慮到法庭將須處理一類獨特的法律訴訟及政府獲賦權酌情決定是否根據條例草案提出訴訟而牽連的公共開支問題，立法會主席就條例草案作出決定，指條例草案涉及《議事規則》第51(3)條所指的公共開支。她同時認為條例草案因處理反競爭行為而涉及《議事規則》第51(4)條所指的政府政策。

· 《2000年僱傭(修訂)(第3號)條例草案》



第2項決定於2001年2月15日作出，是由鄭家富議員提交的《2000年僱傭(修訂)(第3號)條例草案》。條例草案旨在規定僱主如對僱員僱傭合約條款作出任何更改，必須以書面形式提出，並須徵得僱員同意，以及容許僱員選擇按其辭職或被解僱那天之前24個月內任何曾被減少工資的日期之前的12個月期間的工資平均數，來計算其遣散費及長期服務金的款額。



由於執行條例草案會對政府現行有關僱傭關係及計算遣散費及長期服務金的方法的政策造成實質影響，立法會主席就條例草案作出決定，指條例草案涉及《議事規則》第51(4)條所指的政府政策，所以必須得到行政長官書面同意才可提交。

· 《2001年強制性公積金計劃(修訂)條例草案》



第3項決定於2001 年2月26日作出，是由鄭家富議員所提交的《2001年強制性公積金計劃(修訂)條例草案》。條例草案旨在修訂《強制性公積金計劃條例》(第485章)附表2，將根據該條例第9條須作供款的最低有關入息水平，由每月4,000元提高至6,000元。至於臨時僱員方面，條例草案旨在將目的相同的最低水平，由每天130元提高至194元。


由於執行條例草案會對政府在強積金計劃方面的政策帶來實質影響，立法會主席就條例草案作出決定，指條例草案涉及《議事規則》第51(4)條所指的政府政策，所以必須得到行政長官書面同意才可提交。

· 待決草案－《2000年房屋(修訂)條例草案》



現時正待立法會主席根據《議事規則》第51(3)及(4)條作出決定的立法會議員草案有由馮檢基議員所提出的《2000年房屋(修訂)條例草案》。條例草案旨在規定房屋委員會(“委員會”)有責任在可行的情況下盡快公布有關其住宅租戶的租金與收入中位數(“中位比例”)的計算結果，及如在委員會作出任何更改租金釐定之後該被公布的中位比例超過百分之十，則委員會須在符合《房屋條例》(第283章)第16(1C)條的規定下，採取行動更改委員會轄下所有出租作住宅用途的任何屋之租金，以符合中位比例不超過百分之十的上限。政府認為條例草案涉及公共開支、政府運作及政府政策。

The LegCo President has made three decisions on members’ bills under Rule 51(3) and (4) of the Rules of Procedure of the Legislative Council of the HKSAR in February this year.

· Fair Competition Bill


The first decision was made on 12 February 2001 in respect of the Fair Competition Bill proposed by the Hon Fred Li and the Hon Sin Chung-kai.  The Bill seeks to render anti-competitive behaviour among competitors unlawful.  It confers on individuals the right to commence civil actions against those businesses that have caused them damage through unlawful anti-competitive behaviour, and authorizes the Government in its discretion to bring suit against such businesses.  It further provides that the Chief Executive in Council may establish an independent commission to investigate complaints of breaches of prohibited conducts and monitor the implementation of the Ordinance.



The LegCo President decided that the Bill relates to public expenditure (within the meaning of Rule 51(3)), taking into account the public expenditure implications of the court being required to deal with a distinct category of court actions, and the Government being given discretionary lawful power to bring actions under the Bill.  She also held that the Bill relates to the Government policy (within the meaning of Rule 51(4)) on dealing with anti-competitive conduct. 

· Employment (Amendment) (No.3) Bill 2000


The second decision was made on 15 February 2001 in respect of the Employment (Amendment) (No.3) Bill 2000 proposed by the Hon Andrew Cheng Kar-foo.  The object of the Bill is to impose requirements on the employer to stipulate in writing and to solicit an employee’s consent to any variation of the terms of the employee’s contract of employment, and to allow an employee to elect to calculate his severance and long service payments from his average wages over the 12 months prior to any reduction in wages that had occurred within the 24 months before the date when the employee resigned or was dismissed.  

The LegCo President decided that as the implementation of the Bill will have substantive effect on existing Government policies on employer-employee relationship and the method by which severance and long service payments are calculated, the Bill relates to Government policies (within the meaning of Rule 51(4)) and therefore its introduction requires the written consent of the Chief Executive.

· Mandatory Provident Fund Schemes (Amendment) Bill 2001



The third decision was made on 26 February 2001 in respect of the Mandatory Provident Fund Schemes (Amendment) Bill 2001 which was also proposed by the Hon Andrew Cheng Kar-foo.  The Bill seeks to amend Schedule 2 of the Mandatory Provident Fund Schemes Ordinance (Cap. 485) by raising from $4,000 to $6,000 the minimum level of relevant monthly income for contribution purpose under section 9 of the Ordinance.  In the case of a casual worker, the Bill seeks to raise the minimum level for the same purpose from $130 per day to $194 per day.



The LegCo President decided that the implementation of the Bill will have substantive effect on the Government policy (within the meaning of Rule 51(4)) on Mandatory Provident Fund schemes, and hence its introduction requires the written consent of the Chief Executive.

· Pending Bill – Housing (Amendment) Bill 2000



Currently, there is a member’s bill pending the LegCo President’s decision on Rule 51(3) and (4).  It is the Housing (Amendment) Bill 2000 proposed by the Hon Frederick Fung Kin-kee.  The Bill seeks to oblige the Housing Authority (HA) to declare publicly the result of any calculation of the median rent to income ratio (MRIR) of its residential tenants as soon as practicable when it is available, and subject to section 16(1C) of the Housing Ordinance (Cap. 283), to take action to vary rents to bring the MRIR of all HA estates let for residential purposes to under 10% if after any determination of variation of rent by the HA the declared MRIR exceeds 10%.  The Government is of the view that the Bill relates to public expenditure, operation of the Government and Government policies.
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法律政策專員的話





我非常高興能向各位介紹《基本法簡訊》的創刊號。律政司一向致力向公務員推廣法治精神和《基本法》，本簡訊乃這方面的新嘗試之一。簡訊內容由司內政府律師撰寫，法律政策科基本法組編纂校訂。





《基本法》是我們的憲制性文件，由全國人民代表大會在一九九零年四月四日通過和公布，並由一九九七年七月一日起在香港特別行政區實施。《基本法》把《中英聯合聲明》中保證香港的社會、經濟及法律制度在“一國兩制”原則下保持五十年不變的承諾轉化成本地的憲制性條文。《基本法》規範特區和內地的關係，制定特區政府各部門的架構和功能，並列出特區居民的權利與義務。





正如其他憲制性文件一樣，《基本法》採用涵義廣泛和概括性的語言，是一份具靈活性的文件，旨在配合時代轉變和適應環境的需要。因此，解釋及應用《基本法》除須具備法律方面的技能與知識外，更須輔以對香港和內地憲制史的理解。





身為公務員，我們服務香港社會及為它的發展和繁榮盡一分力。增強我們對《基本法》的認識和了解有助我們達致這目的。基於這信念，我們決定定期編印本簡訊，希望能藉此提高各同事對《基本法》的認識和興趣。





本簡訊中的“基本法案例摘要”載有近期有關《基本法》的法院判決的撮要，當中闡明了法院如何解釋及應用《基本法》。“立法會主席就議員草案的決定”報導立法會主席根據《香港特別行政區立法會議事規則》第51(3)及(4)條就議員草案所作的決定，這是新憲制下行政立法關係的重要一環。至於“基本法匯粹”則介紹《基本法》內的一些主要條文和概念。除了上述固定專欄，我們將不時刊登關於《基本法》其他方面的專題特稿。我們歡迎各位同事閱後給予寶貴意見，使本簡訊能精益求精。





法律政策專員區義國











幼年人莊豐源(由起訴監護人莊曜誠代表) 訴 入境事務處處長


	Chong Fung Yuen an infant, by his next friend Chong Yiu Shing v The Director of Immigration 


(高院民事上訴2000年第61號) (2000年7月)


(CACV 61/2000) (July 2000)





本案申請人是香港出生的中國公民。在他出生時，他的父母憑藉由內地取得的雙程通行證以訪客身分合法在港。他的父母不是永久性或其他類別的香港居民。本案的主要《基本法》爭論點為申請人是否可根據《基本法》第二十四條第二款第(一)項（即規定特區永久性居民為“在【特區】成立以前或以後在香港出生的中國公民”）而被視為香港特區永久性居民，並享有居留權。本案已於2001年3月5-7日由終審法院聆訊，正候宣判。





In this case, the applicant was a Chinese citizen who was born in Hong Kong while his parents were in Hong Kong lawfully with two-way permits from the Mainland on a visit. His parents were not residents of Hong Kong, permanent or otherwise. The main Basic Law issue before the court is whether the applicant is a permanent resident of the HKSAR, and has the right of abode by virtue of BL 24(2)(1) which provides that the permanent residents of the HKSAR shall be “Chinese citizens born in Hong Kong before or after the establishment of the [HKSAR]”.  The appeal to the CFA was heard on 5 - 7 March 2001. Judgement of the CFA is reserved.





謝曉怡 訴 入境事務處處長


Xie Xiaoyi v The Director of Immigration


(高院民事上訴1999年第301號) (2000年3月)


(CACV 301/99) (March 2000)





在本案中，申請人是在內地出生的中國公民。他們在1997年7月1日《基本法》生效前，被香港永久性居民按照內地當時的法律所收養。本案的主要《基本法》爭論點為申請人是否香港永久性居民。本案暫定於2001年5月14-16日由終審法院聆訊。





In this case, the applicants were Chinese nationals born on the Mainland. They were adopted in accordance with the law prevailing on the Mainland prior to the coming into effect of the Basic Law on 1 July 1997 by Hong Kong permanent residents.  The main Basic Law issue before the court is whether the applicants are permanent residents of the HKSAR.  The hearing before the CFA is tentatively fixed for 14-16 May 2001. 





人事登記處處長 訴 人事登記審裁處及Fateh Muhammad


The Commissioner for Registration v The Registration of Persons Tribunal and Fateh Muhammad


(高院民事上訴1999年第272號) (2000年4月)


(CACV 272/99) (April 2000)





在本案中，答辯人是一名巴基斯坦籍人士，近35年來一直在香港居住。他因被判有罪而須在香港服刑。刑期屆滿前幾天，保安局局長下令把他遞解離境。他遂向入境事務處處長申請，要求核實有資格取得香港永久性居民身分證，這等同申請確定他有香港居留權。本案的主要《基本法》爭論點是，《基本法》第二十四條第二款第﹙四﹚項中提及的三項條件是否須同時符合，該三項條件是(i) 持有效旅行證件進入香港；(ii) 在香港通常居住連續七年以上；(iii) 以香港為永久居住地。終審法院暫定將本案排期至2001年5月21-23日聆訊。





In this case, the respondent was a Pakistani who had lived in Hong Kong for the last 35 years or so. He was convicted and sentenced to imprisonment in Hong Kong.  A few days before his sentence was completed the Secretary for Security ordered his deportation from Hong Kong.  He applied to the Director of Immigration for verification that he was eligible for a Hong Kong permanent identity card, which was in effect an application for confirmation that he had the right of abode in Hong Kong.  The main Basic Law issue before the court is whether the three conditions in BL 24(2)(4), namely, (i) having entered Hong Kong with valid travel documents (ii) having ordinarily resided in Hong Kong for a continuous period of not less than seven years and (iii) having taken Hong Kong as their place of permanent residence should be satisfied concurrently.  The hearing of the case before the CFA is tentatively fixed for 21-23 May 2001.





吳小彤及其他人士 訴 入境事務處處長


Ng Siu Tung & Others v The Director of Immigration


(高院民事上訴2000年第415, 416 及 417號) (2000年12月)


(CACV 415, 416 & 417/2000) (December 2000)





本案摘要見“基本法案例摘要”一欄。終審法院暫定將本案排期至2001年5月28日至6月1日聆訊。





Please refer to the “Judgment Update” for a summary of this case.  The hearing before the CFA is tentatively fixed for 28 May 2001 to 1 June 2001. 
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Message from the Solicitor General


		


I am pleased to present to you the first issue of the Basic Law Bulletin.  It is one of the initiatives of the Department of Justice in its on-going effort to promote the rule of law and the Basic Law among the civil service.  It is edited by the Basic Law Unit of the Legal Policy Division with contributions from other counsel of the Department of Justice. 





The Basic Law, our constitutional instrument, was adopted by the National People’s Congress and promulgated on 4 April 1990, and implemented in the HKSAR on 1 July 1997.  It translates into domestic constitutional terms the commitment, under the Sino-British Joint Declaration, to ensure that the current social, economic and legal systems in Hong Kong will remain unchanged for 50 years under the principle of “one country, two systems”.  It regulates the relationship between the Mainland of China and the HKSAR.  It stipulates the organizations and functions of the different branches of government and sets out the rights and obligations of the residents of the HKSAR.  





Moreover, like other constitutional instruments, the Basic Law uses ample and general language.  It is a living instrument intended to meet changing needs and circumstances.  Interpretation and application of the Basic Law therefore require not only legal skills and knowledge, but an appreciation of the constitutional history of Hong Kong and the Mainland.  





As civil servants, we serve the Hong Kong community and contribute to its development and prosperity.   Greater awareness and knowledge of the many aspects of the Basic Law will certainly help us in this regard.  It is with this in mind that we have ventured to publish, on a regular basis, this bulletin.  We hope that it will help colleagues to develop a greater awareness and interest in the Basic Law.  





You will find a summary of recent Basic Law court cases in the “Judgment Update” which will throw light on how the Basic Law should be interpreted and applied.   “LegCo President’s Decisions on Members’ Bills” informs you of the decisions of the President of the Legislative Council on members’ bills under Rule 51(3) and (4) of the Rules of Procedure of the Legislative Council of the HKSAR, an important aspect of the relationship between the legislature and the SAR Government under the new constitutional order.  “The Focus” will introduce key provisions and concepts of the Basic Law.  Apart from these regular columns, there will be special features from time to time on other aspects of the Basic Law.  Needless to say, any comments from our readers will be most welcome.





Happy reading! 


R Allcock


 Solicitor General
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